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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


UNITED STEELWORKERS OF AMERICA, | 
AFL-CIO, : | 
Petitioner, | 
ve : No. 18,921 
NATIONAL LABOR RELATIONS BOARD, | 
Respondent. 
eK KK KK KK OK OK KOK KOR KOK OK KKK OR OK KOK OK KOK OK OK 
NATIONAL LABOR RELATIONS BOARD, 
Petitioner, ! 
v. : No. 20,211 
NORTHWEST ENGINEERING COMPANY, | 


Respondent. | 


PREHEARING CONFERENCE STIPULATION 
Pursuant to Rule 38(k) of the Rules of the Court, the parties, subject 
to the approval of the Court, hereby stipulate as follows with respect to 
the issues, the procedure, and the joint appendix. 
I, ISSUES 
In No. 18,921, the questions presented are: 


1. Whether the Board erred in failing to find additional violations 
of Section 8(a)(1) of the Act. | 
2. Whether the Board's order was insufficient in that it failed to 


provide any retroactive remedy. 


In No. 20,211, the questions presented are: 

1. Whether substantial evidence on the whole record supports the 
Board's findings that the Company violated Section 8(a)(1) of the Act. 

2. Whether the Board's order requiring the Company to bargain 
with the Union upon request was valid and appropriate in this case. 

The Respondent's Company believes additional questions in No. 
20,211 to be: 
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3. Did the Board base its Keystone finding of majority status upon 
evidence admitted in violation of Section 10(b) of the Act and thereby deny 


the respondent company due process of law in violation of the Fifth Amend- 


ment to the Constitution of the United States? 

4, Did the Board deny Respondent company due process of law in 
violation of the Fifth Amendment to the Constitution of the United States 
in finding a violation of Section 8(a)(5) of the Act where no charges of 
such violation had been filed, no allegation of such violation was raised 
in the complaint, and no issue of such violation was litigated before the 


Trial Examiner? 


Il. THE JOINT APPENDIX 


1. The record in these consolidated cases shall be reduced to a 
joint appendix, comprising (a) those portions of the record required to 
be printed by the Rules of this Court, the cost of printing these materials 
(the Board's Decision, the Trial Examiner's Decisions, this stipulation 
and the Court's order thereon) to be divided equally between the Union 
and the Board; and (b) those additional materials designated by the 
parties. Each party shall designate such additional materials as it 
wishes to have printed and shall bear the cost of printing the material it 
designates, the printer to allocate these costs, as well as necessary mail- 
ing charges, and to submit bills to each party. 

2. The Board shall serve its designation within 5 days after the 
signing of this prehearing conference stipulation; and the Union and Com- 
pany shall serve their respective designations, if any, within 7 days there- 
after. Forty copies of the joint appendix shall be printed under this stipu- 
lation, the required number of copies to be filed with the Court and the 
remaining copies to be divided equally among the parties. The Board shall 
be responsible for printing and filing the joint appendix, which it will file 
by the date its reply brief is due. 


3 


3. In order to assure that the filing of briefs will not be delayed by 
any delay in the printing of the joint appendix, the parties agree that briefs 
may initially be filed in typewritten form with record references to the 
original transcripts and exhibits. Printed copies of all briefs shall be 
filed and served by the date the Board's reply brief is due. 

4. It is further agreed that the parties and the Court may refer to 
any portion of the original transcripts or record or exhibits herein which 
has not been printed or reproduced, it being understood that any portions 
of the record thus referred to will be printed in a ae a joint 
appendix if the Court so directs. 


Dated at Washington, D. C., /s/ Marcel Mallet- Prevost 
. Assistant General Counsel 
this 7th day of July, 1966. NATIONAL LABOR RELATIONS BOARD 


Dated at Washington, D. C., /s/ Michael Gottesman 
this day of Bredhoff & Gottesman 
COUNSEL FOR UNITED STEEL- 
WORKERS OF AMERICA 


Dated at Milwaukee, Wisconsin, /s/ Walter S. Davis 

this day of Hoebreckx, Davis & Vergeront 
COUNSEL FOR NORTHWEST 

ENGINEERING COMPANY 


[Filed July 20, 1966] 


PREHEARING ORDER 
Counsel for the parties in the above-entitled cases having submit- 
ted their stipulation pursuant to Rule 38(k) of the General Rules of this 
Court, and the stipulation having been considered, the SP euation is 
approved, and it is 
ORDERED that the stipulation shall control further proceedings in 


these cases unless modified by further order of this court, and that the 


stipulation and this order shall be printed in the joint appendix herein. 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
* * x 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

THIRTEENTH REGION 
————————— 
NORTHWEST ENGINEERING COMPANY 
and 
UNITED STEELWORKERS OF AMERICA, AFL- cIO 


CASE NO. 
13- CA-5653 


NORTHWEST ENGINEERING COMPANY, 


Employer, CASE NO. 


and 13-RC-922 7 


UNITED STEELWORKERS OF AMERICA, AFL-CIO 


Petitioner 


County Court, Branch No. 3 
Second Floor 

Court House Annex, 

Green Bay, Wisconsin 
Tuesday, October 8, 1963 


The above-entitled matter came on for hearing, pursuant to Order 
Consolidating Cases and Notice of Consolidated Hearing, at 10:00 o’cluck 
a.m. 

BEFORE: 
HENRY S. SAHM, Esq., Trial Examiner 

* x x * * 

MR. KRONENBERG: Mr. Examiner, before I make any other s.ate- 
ments, I would like at this time tc amend the complaint in two parts. “vith 
respect to paragraph 6(a) of the complaint, I would like to add in the first 
sentence in the first line as it appears in the complaint after the langyage 


"Met and negotiated with groups of employees", I would like to add, "s :d 
individual employees". 


TRIAL EXAMINER: Is there any objection to the amendment? 


MR. HOEBRECKX: Is that the only amendment to that paragraph? 

MR. KRONENBERG: Yes. | 

MR. HOEBRECKX: No objection. 

TRIAL EXAMINER: Very well, paragraph 6(a) wil be amended as 
indicated. 


* * * * 


MR. KRONENBERG: The 8th of March, 1963. 

* * * * ! * 

TRIAL EXAMINER: How do you contend that is a violation of 
8(a)(2) or 8(a)(5)? | 

MR. KRONENBERG: It isn't 8(a)(5), it’s 8(a)(1). 

TRIAL EXAMINER: I see. How do you contend it is violation of 
8(a)(1)? 

* * * * | * 

MR. KRONENBERG: Our claim is that in a contest where there 
had been no such meetings previously, when the employer, the respondent, 
invited to his office certain selected employees from departments, sat 
down and said to them 'What's the difficulty in the plant', "Why is there 
dissention’, 'what gripes exist’, and then it is sought out only to give 
them the opportunity to express these and then they seek to remedy some 
of them, a procedure they had not engaged in previously, and again before 
election, that these factors constitute 8(a)(1). | 


* * * * i * 


MR. KRONENBERG: We are asking for an 8(a)(1) notice and setting 


aside the election. 

* * * * ' * 

TRIAL EXAMINER: The hearing will be in order. I understand 
that there are some statements for the record regarding stipulations, and 
so forth. | 

MR, KRONENBERG: That is correct, Mr. Examiner. I believe the 
parties are prepared to make the following stipulations: That on March 
8th, 1963, a Petition was filed by the Union in this case; that on the 4th of 


April a Representation Hearing was held in Green Bay resulting from the 

petition filed March 8th. Present at that hearing were for the Com- 
pany, Mr. Odum, Mr. Libert, Mr. Alan Houston, Mr. L. E. Houston. For 
the Union, Mr. Sonneman, Mr. Lee and six employees: Mr. Evans, Mr. 
Burns, Mr. Rose, Mr. Roskam, Mr. Quigley and Mr. Gage; that on April 
22nd, a grievance meeting was held, I believe that is the name they gave 
to those sessions. On April 30th, another such meeting was held. 

TRIAL EXAMINER: What was that second date? 

MR. KRONENBERG: April 30th. On May 7th, 1963, a speech was 
given by Mr. Houston which we can stipulate to as follows: That the 
parties stipulate on May 7th, 1963, which was the day prior to the Repre- 
sentation election involving the Union and the Company, Mr. L. E. Houston, 
Chairman of the Board of Northwest Engineering Company rented the 
West Theatre in Green Bay for the purpose of making two speeches there 


io his employees and their wives; that the said Mr. Houston gave one 


speech at 1:30 P.M. for the employees working the night shift, and another 


speech at 7:30 P.M. for the day employees; that Mr. Houston gave the 
same speech on both occasions; that the text of that speech is G.C. Exhibit 
No. 2. Let the record show that Iam showing G.C. Exhibit No. 2 to re~ 
spondents. 

MR. HOEBRECKX: Mr. Examiner, I will accept -- are you through 
with the stipulation? 

MR. KRONENBERG: No, there are a few more items. That on 
May 8th, an election was in fact held at the times and at the place speci- 
fied in the Notice of Election which will be G.C. Exhibit No. 3. 

TRIAL EXAMINER: I gather there is no objection to the receipt 
into evidence of G.C. Exhibits 2 and 3? 

MR. HOEBRECKX: None whatsoever. 

MR. KRONENBERG: The tally of ballots containing the results of 
the election, G.C. Exhibit No. 4, will be that tally of ballots. 

TRIAL EXAMINER: General Counsel’s Exhibits 2, 3 and 4 will be 


received in evidence. 


(Whereupon, G.C. Exhibits No. 2, 
3 and 4 were marked for identifica- 
tion and were received in evidence.) 


MR. KRONENBERG: That on May 15th, 1963, the Union filed its 
objection - G.C. Exhibit No. 5. 
TRIAL EXAMINER: Which will be received in evidence. 


(Whereupon, G.C. exhibit No. 5 was 
marked for identification and was 
received in evidence.) 


MR. KRONENBERG: And on August 15th, 1963, the Regional 
Director's Report on Objections, that will be G.C. Exhibit 1(f). That is 
the end of the stipulations we offer at this time. | 

MR. HOEBRECKX: Respondent will accept, except that I don’t 


want to be prejudiced in any way by characterization of these committees 


as grievance meetings. They were purely meetings between management 


and employees. 

* * x * | * 

MR. KRONENBERG: For General Counsel's first witness, I would 
like to call under rule 43(b), Mr. Zeke Libert, Vice President in charge 
of operations of respondent Company. : 

ZEPHRIN LIBERT | 
was called as a witness by and on behalf of General Counsel and, having 
been first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. KRONENBERG: 

Q. Mr. Libert, what is your fullname? A. Zephrin Libert. 

Q. And your address? A. Route #1, Green Bay, 

Q. Mr. Libert, how long have you been employed at Northwest 
Engineering Company? A. I have been employed by them ever since it 


has been in existence which IJ think was 1922. 


Q. What is the present job that you hold there? A. Vice Presi- 
dent in charge of operations. 

Q. Mr. Libert, you attended the Representation Hearing held in 
Green Bay on April 4th of this year, did you not? A. Idid. 

* * * * 

BY MR. KRONENBERG: 

Q. Mr. Libert, did you have occasion to engage in meetings with 
employees during the month of April? A. Yes. 

Q. Are these the meetings of April 22nd and April 30th which 
have been referred to earlier today? A. Yes. 

Q. Where were these meetings held? A. In the Foremens' room. 

Q. Where is that in the plant? A. That’s up right next to my 
office. It's a meeting room. 

Q. And separated from the work area? A. Separated from the 
work area. 

* * * * * 

Q. How were the employees selected who were to attend these 
meetings? A. Idon’t know. They selected themselves. 

Q. Did you give any instructions whatsoever to the foremen? 
A. No. 


Q. When did you first learn that there would be a meeting or that 
these meetings would be held? A. About two days prior to the meet- 


ing that was held. I told them I'd meet with them anytime they wanted 
to. 

Q. Who'asked you or talked to you about these meetings? A. I 
can’t recall who it was. 

Q. Are you saying it was an employee in the plant? <A. Yes. 

Q. What did they ask you? A. That they wanted to meet with 
me, that they had problems. 

TRIAL EXAMINER: What was this employee's name? 

THE WITNESS: I don't recall which one it was. We have many of 
them. 


* * 


BY MR. KRONENBERG: 

Q. Mr. Libert, at this meeting you discussed grievances and com- 
plaints of men in the plant? A, Correct. | 
Q. That was the purpose of the meeting? A. That' s right. 


Q. When the employees came upstairs, you asked them to sit 


down and state their complaints, and they did state them, correct? A. 
| 


That's right. 
* * * x | * 
Q. Do you recall one of the members of this eroup mentioned a 
Mr. Wolf to you? A. Yes. 
Q. Mr. Wolf had been working as a welder for some twenty years? 
A. That's right. | 
Q. And was working at that time as a drill press helper? A. Yes. 
Q. Did you tell him you would take care of that problem, that 
gripe? A. I did. | 
Q. And did you take care of it? A. Yes, sir. | 
Q. Do you recall one employee there discussed an overtime 
problem, that an employee had worked eight hours, had not gotten two 
hours overtime, and his successor worked then hours overtime? 
TRIAL EXAMINER: Can you identify him? Do you know who he 
is referring to? : 
THE WITNESS: Yes. 
TRIAL EXAMINER: What is his name? 
THE WITNESS: I don’t know his name. 
BY MR. KRONENBERG: 
Q. You recall that grievance, that gripe? A. Yes. 
Q. Did you say you would do anything about it? A. Yes. 
Q. Did you in fact look into it and do something about it? A. 
Right. | 
Q. Do you recall complaints about rates in the assembly shop? 
A. Yes. | 
Q. Did you say you would check into that? A. I said I would 


check into it. 
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Q. And did you check into it? A. Yes. 

Q. Do you recall one employee who objected to having to wait for 
parts in his department? A. Yes. 

Q. Did you do something about it? A. Yes. 

Q. Do you recall there was some discussion about an employee 
preferring to work nine hours a day without Saturday work, than work 
part of a Saturday? 

A. Yes. 

Q. Did you check into that? A. Yes. 

Q. Do you recall whether you said you would do something about 
it? <A. Yes. 

Q. Do you recall employees present saying that things used to be 
better some time before, things weren't as they used to be, there was 
less person to person dealing? Do you recall that discussion, that 
gripe? A. Yes, I do. 

Q. Did you look into that matter? A. The best I could. 

Q. Didn't you say at that time that things were going to be as they 
used to be? A. I don’t recall that. 


Q. The gripes we have discussed were stated to you in the first 
meeting April 22nd, I believe is the date, is that correct? A. That is 


correct. 

Q. Were all of these complaints stated to you by one group of 
employees meeting? A. Two groups. 

Q. There were two. Does that mean there were three meetings, 
and not two? A. There were three meetings, yes. 

Q. There was one on the 22nd? A. Two on the 22nd. 

Q. They were both the same kind of meeting? The people came 
upstairs and stated gripes to you, you stated you would look into it; you 
did look into some; you remedied some, correct? A. Right. 

Q. You held another meeting on the 30th of April, is that correct? 
A. Yes. 
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Q. Who was present at this meeting? A. The same people of the 


two groups. | 

Q. Combined, the two employee groups into one? A. Yes. 

Q. At this meeting you discussed gripes that had been made at 
the earlier meetings, and you told what you checked into and what had 
been done? A. Yes. | 

Q. And you reported to Mr. Wolf? A. Yes. 

Q. You told the men that that had been corrected immediately, that 
he had been put on his own job? A. That's right. : 

Q. With respect to the overtime gripe that one gentleman had not 
worked overtime and his successor did not work overtime, -- <A. His 
successor did not want to work overtime. ! 

Q. You reported you looked into that? A. Yes. 

Q. With respect to this waiting for parts gripe that you had heard, 
in fact you informed these men the company was looking into this and was 
remedying this complaint, that they would try to coordinate his work 
better, is that not true? A. Yes. ! 

Q. Mr. Libert, if the men do not get their parts on time, that af- 
fects their earnings to a certain extent, does it not? A. Yes. 

Q. And therefore affects their bonus dependent on their earnings? 
A. If at any time that they prove that that has happened, they will get 
day work for the time that they lose. 

Q. And if the day work is less than their piece work, they would 
lose that? A. Yes. 

Q. With respect to the tool room and Saturday Biss you looked 

into that and reported to the committee that you had looked into it? 
A. Yes. | 

Q. Did you also say at this meeting that things were going to be 
as they used to be? A. No, I don’t recall that, no, sir. 

Q. So that what you had done is, you had heard these gripes; you 
had taken care of some; you reported on them and reported you were 

| 


working or looking into the rest? A. Yes, sir. 


* * 
BY MR. KRONENBERG: 
Q. Didn't you say that access to you was always available to these 
men; that they could come to you freely? A. That's right. 
Q. Isee. Was that how things used tobe? A. Yes. 
Q. Were the men paid for these meetings? A. Yes. 
Q. Mr. Libert, do you recall ever before, having similar meetings 
with employees to discuss these gripes? A. Yes. 
Q. When? A. Many times in the past. 
. How many years ago? <A. Maybe one or two, every year. 
. When is the last time you had such a meeting, do you recall? 


. It was a long time ago then, wasn't it? A. Yes. 
. When you say you had these meetings, you refer to the kind of 


meetings you had a long time ago? A, Whenever they wished it. 


* * * * * 


MR. HOEBRECKX: Mr. Examiner, I assume what counsel is 
driving at is the five percent bonus announced by the company in June, 
1963. We will stipulate that at that time the company announced that the 
employees would receive a five percent bonus on their earnings com- 
mencing July 1st, 1963, which would be payable next year, for the next 
six months through December 31st. That announcement was made on or 
about June 20th. The bonus has not as yet been paid, it isn’t due until 
December 31st. 

TRIAL EXAMINER: Would you accept that stipulation? 

MR. KRONENBERG: Yes.*** 


* * * 
MAURICE BRENNAN 


was called as a witness by and on behalf of General Counsel and, having 
been first duly sworn, was examined and testified as follows: 
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DIRECT EXAMINATION 


BY MR. KRONENBERG: | 

Q. Will you state your first or full name and address for the 
record please? A. Maurice Brennan, 1165 Kellogg Street, Green Bay. 

Q. Mr. Brennan, are you testifying under subpoena today? A. 
Yes, Iam. | 

Q. Are you an employee of Northwest Engineering Company ? 
A. Yes, Iam. : 

Q. How long have you worked for that company? AL This is my 
twenty-seventh year. 

Q. In which department are you working? A. Structural shop. 

Q. Mr. Brennan, I want to direct your attention to the so-called 


grievance meetings we have discussed earlier today. i you here 


when they were discussed? A. Yes. 

Q. Iask you if you were present at the first of those meetings ? 
Were you present at a meeting about April 22nd? A. I was present at 
two meetings. The first of the two, I don't know whether it was the first 
or second group. 

Q. When did this first meeting take place, if you recall? Ay 1 
think you have it in your records. I believe the date probably would be 
about ten days or twelve days prior to the election. It could have been 
longer, but that's the best of my knowledge. 

Q. Thank you, Mr. Brennan, how did you apoea to attend that 
meeting? A. Well, the foreman, the head of our department, came 
along and talked to me. | 

Q. What was this gentleman's name? A. Dan LaFond. 

Q. What did Mr. LaFond say to you, if anything? A. He just, oh, 
I don't know how he began the conversation, but more or less he said, he 


seemed to become aware of some unrest or dissention, you know what I 
mean. He asked me how I felt about it, if I felt there was anything, you 
know, any trouble, any grievance and I don't know the exact words, just 


a conversation. 
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Q. In substance? A. I assured him I wouldn't be able to throw 
much light on it. As it was, I was being taken care of and I didn't know 


too much about what was happening to anyone else. 


Q. How was it you attended the meeting however? A. I wouldn't 


have the slightest idea how I was chosen. 

Q. Did you ask to attend this meeting? A. No. 

Q. How did you happen to attend it? A. Mr. LaFond asked me if 
I would be willing to go upstairs if I were asked. 

Q. What did you answer him? A. I said it didn't make much 
difference to me, sure I would go up. 

Q. Were you asked subsequently to go upstairs? A. I was asked 
to go upstairs. 

Q. And you went? A. Yes. 

Q. About how much after this first conversation with Mr. LaFond, 
were you asked to go upstairs? A. I believe it was the same day. I 
don't recall if it happened in the forenoon or afternoon, I don't really 
recall. 

* * * * * 

MR. HOEBRECKX: On April 22nd, two groups met: Walter DeGroot, 
Richard DeMille, Norbert Richter, Maurice Brennan, Russell Campbell, 
Kenneth Whitcomb and Norman Gerondale. 

* * x * * 

MR. HOEBRECKX: The second group was composed of: Emery 
Pecord, Les Kapla, Clarence VerHeyen, Harold Conklin, William Collins, 
Wilfred Mineau and Clifford Kriescher. 

* * * * * 

MR. HOEBRECKX: The third meeting was composed of both these 
groups together. 

TRIAL EXAMINER: Is that stipulation agreeable? 


* * * * 


BY MR. KRONENBERG: 

Q. Mr. Brennan, you also testified you attended : second meeting? 
A. Yes. | 

Q. Mr. Brennan, in the time you have been with the Northwest 
Engineering Company, had you ever before attended a meeting such as 
this? A. Not of that nature. | 

TRIAL EXAMINER: How long have you been with the company? 

THE WITNESS: Twenty-seven years. ! 


* * * 


CROSS EXAMINATION 
BY MR. HOEBRECKX: 
Q. Mr. Brennan, you said you were asked to go up to this office? 
Who asked you? | 
A. Mr. LaFond, our department head. 


Q. What did he say to you? A. He asked me if would be willing 
to go if I were asked, to a meeting upstairs. 

Q. That was the first time he talked to you about it? A. That's 
right. 


Q. What did he say to you at the time you actually went? A. I 
believe it was Mr. Christensen that came along the second time, I'm 
not sure about this, but I believe it was Mr. Christensen who sent word 
that we were to come up. I don't believe LaFond came back and talked 
to me the second time and told me to go upstairs. | 

Q. Who is Mr. Christensen? A. That can be covered pretty well 
by some other gentleman, but as far as [am concerned, he is more or 
less in the personnel department. | 

Q. Had you ever been up in this room before? A. Yes. 

Q. What was the occasion of your being up there previously? A. 
Well, pertaining to work procedures and the likes of that. They had 
meetings among the welders to work out, improve on work procedures 

or the likes of that, or try to remedy some difficulty that’s what 
it amounted to. 
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Q. You remember who you met with on those occasions? A, I 
believe it was our welding department foreman, also Mr. Odum was 
present at those meetings. Yes, I believe there were probably two. 

Q. Can you tell us when these previous meetings took place about 
these welding procedures? A. They would be about two years ago. 

Q. About two years ago? A. Yes, or longer. 

* * * * * 

MR. HOEBRECKX: Mr. Odum was plant manager. Mr. Christen- 
sen is in the personnel office. 

TRIAL EXAMINER: Will it be material as to whether or not he 
is a supervisor? 

MR. HOEBRECKX: He certainly is part of the management staff, 
Mr. Examiner. 

TRIAL EXAMINER: Very well. Can we accept that as a stipula- 
tion? 

MR. KRONENBERG: Yes, that is agreeable. 


* * * * 


JOSEPH WELLENS 


was called as 'a witness by and on behalf of General Counsel and, having 
first been duly sworn, was examined and testified as follows: 

MR. HOEBRECKX: Mr. Trial Examiner, Iam informed Mr. Odum's 
title was superintendent rather than plant manager. 


* * * * 


DIRECT EXAMINATION 


BY MR. KRONENBERG:*** 
Q. Mr. Wellens, you are an employee of Northwest Engineering 
Company? <A. That’s right. 


Q. How long have you been employed there? A. About twelve 


years. 


Q. In which department do you work? A. The tool room. 
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Q. Mr. Wellens, did you have an occasion during the months of 
January and February, to meet in a committee with Mr. Libert and Mr. 
Houston? A. Yes, I did, in regard to insurance. | 

Q. Would you describe to us how these meetings came to happen? 
A. Well, there was sort of a petition turned in for a better insurance 
plan, and Mr. Libert -~ | 

Q. Apetition signed by whom? A. By soe i Not all em- 
ployees, but a great number of them. 

Q. Do you know what this petition said? A. Well, there was a 
heading on it that said something to the effect that employees were de- 
siring a better insurance plan. They preferred the Blue Cross. 

* x * * 

BY MR. KRONENBERG: 

Q. You indicated that this petition had been submitted to Mr. Li- 
bert, I believe, when we last touched the subject, is “ correct? A. 
That's correct, yes. 

Q. How did that give rise if it did, to the meetings you attended in 
January and February? How did it lead to those meetings? A. What? 

Q. What happened when you gave this petition to Mr. Libert? A. 
Mr. Libert said he would like to have a copy of that petition to show to 
Mr. Houston. At the particular time these petitioners were circulating 
through the plant, and I didn't have a copy of it myself, he called me up 

and asked what was in the petition. I wasn’t able to tell him what 
was in it because I didn't even have a copy of it. Then the following week 
he called me into his office again. | 

Q. You are referring to Mr. Libert? A. Mr. Libert, yes, and we 
tried to arrange for a meeting on it for Saturday. This was on a Thurs- 


day afternoon. 


Q. What month was that? A. It was about the last week in January. 


* * * * | * 


TRIAL EXAMINER: That was the last part of January. When was 
the petition? | 


THE WITNESS: Turned in? 

TRIAL EXAMINER: When was it being circulalated and being 
turned in, approximately? 

THE WITNESS: It was being circulated in December and I believe 

it was turned in in January. There was no notes taken at any of 
these meetings pertaining to these meetings. 

TRIAL EXAMINER: I wonder if it would be possible to stipulate 
as to the exact dates of the meetings. 

MR. HOEBRECKX: Our records indicate petitioners rather peti- 
tions were turned in on January 10th, and that the first meeting on 
insurance was held with the group on January 12th. 

TRIAL EXAMINER: Can both those stipulations be agreed to? 

MR. KRONENBERG: Yes. 

* * 

BY MR. KRONENBERG: 

Q. Do you know how the persons who would attend this meeting 
were selected? A. There were only five members on the committee 
and they sort of offered to put themselves on the committee. 

Q. Will you state their names, if you can recall? A. Yes, one 
was Mr. Pecord, Mr. Brisson and Mr. LeMere. 

Q. Mr. Dally, was he on that? A. Yes. 

TRIAL EXAMINER: Who was the fourth? 

THE WITNESS: Myself. I was the fifth member. 

BY MR, KRONENBERG: 

Q. Who represented the company at this first meeting? A. IfI 
remember right, the first meeting was only attended by Mr. Libert and 
Alan Houston. 

Q. You said the meeting was held on what day of the week? A. 
That meeting was held on a Saturday morning. 

Q. Will you tell us what happened at that meeting on Saturday? 
A. Well, about the first question we were asked is what we wanted. We 


again had to say that we were looking for a better insurance plan, even if 


it cost the employees more money. 
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Q. What else happened if you recall? What else was said? A. 


There was a lot of discussion on insurance plans and we were also told 


that the cost of insurance had risen considerably, but there wasn't much 


accomplished at the meeting. 

Q. If you recall, were any proposals or plans maite? A. {I 
recall, there were no proposals or anything suggested at that first meet- 
ing. | 
Q. Do you recall whether the company indicated what they might 
do about your petition or your complaints? A. Well, Alan Houston 
asked the question where this insurance thing started and how it started 
and who started it. It was answered by one of the members of the com- 
mittee in this way: he said that it wasn't a fair question and he just 
wasn't going to answer it that way. | 

Q. Were you told by anyone from management that something 
might be done or whether anything would be done about insurance, about 
your request for better insurance? A. At the close of the meeting they 
did say they would look further into the situation. | 

Q. Do you recall anything else they said about what they would 
do? A. No, I don’t recall anything else that was said at the meeting . 

Q. Is that the way the meeting ended? A. Yes. | 

Q. Was there another meeting of this committee? A. Yes, there 

was another meeting, I believe it was held in — I don't have 
the dates. 

MR. HOEBRECKX: I think it was held March 16th. 

TRIAL EXAMINER: Is that agreeable? 

MR. KRONENBERG: Yes. 

TRIAL EXAMINER: The stipulation is ee That is now the 
second meeting ? 

BY MR. KRONENBERG: 

Q. When were you informed this meeting would take place? A. 

If I remember right, the second meeting, I was informed on Thursday 
afternoon for this meeting to be held again on Saturday morning. 
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Q. Who was present at this meeting? A. The five members of 


the insurance committee, and if I remember right, four executives at 
each end of the table and one across from each other at the center of the 
table. 

Q. Do you recall who these four members of management were? 
A. Well, Mr. Libert and Alan Houston, I'm pretty sure, and Guy Odum 
was there, and I can’t quite recall who the fourth one was. 

MR. HOEBRECKX: L. E. Houston, Sr., was there. 

TRIAL EXAMINER: There were two Houstons there? 

MR. HOEBRECKX: Yes. 

BY MR. KRONENBERG: 

Q. Will'you tell us what happened at this meeting? You testified 
a moment ago you were notified Thursday afternoon to attend a meeting 
on Saturday. Who notified you? A. Mr. Libert. 

Q. He personally notified you? A. Yes. 

Q. Tell us what happened at that meeting? A. The meeting 
opened with sort of a discussion on insurance and about half way through 
the meeting that same statement came from Alan Houston, he wondered 
why it started, who started it, and he got the same answer on it. 

TRIAL EXAMINER: Who was that? 

THE WITNESS: I think it was Mr. Brisson. 

BY MR. KRONENBERG: 

Q. Do you recall what else happened at this meeting? <A. There 
was a proposal presented of a different insurance plan from Hudson- 
Sharp, I think, presented by Mr. Pecord. 

Q. One of the employees of the group? A. Yes, one of the em- 
ployees. 

Q. Tell us what happened when Mr. Pecord presented this plan? 

A. Well, they were sort of interested in it and they said they would 
check further into it. 

Q. Who said that, Mr. Wellens? A. Alan Houston. 

Q. Was anything else said by anyone from management as to what 
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they would do about this plan or any plan? <A. Nothing much that I can 


recall. | 

Q. Was there another meeting of this insurance committee, Mr. 
Wellens? A. Yes, there was another meeting held about the 20th of 
April. | 
MR. HOEBRECKX: We aren't sure when this third one was held. 
It was some time prior to May Ist. 

THE WITNESS: Yes, it was prior to May Ist. It was at least ten 
days before May 1st, because the new insurance went into force May Ist. 

BY MR. KRONENBERG: | 

Q. How were you notified that the third meeting would take place? 
A. I wasn't working in the morning. The third meeting took place during 
the week, about a Tuesday or Wednesday morning, and all four of the 
other members were all day workers, and I never asked the fellows how 
they were notified, but they must have been taken off the job because it 
worked awful fast. They sent a foreman out to my house to tell me about 
the meeting and when I got there I was at least a half hour late. 

Q. Are you testifying the meeting was held on the’ same morning 
the persons were notified about the hearing? <A. That’ s right. 

Q. It was held what day of the week? A. lam assuming a Tues- 
day or Wednesday morning. I don't have any dates on that. 

Q. Can you tell us who was present at this third meeting? A. 
The two Mr. Houstons, I think Odum was there, Mr. Libert and Miss 
Campbell from the office was also there. | 

Q. You said a foreman came to your home and notified you of the 
meeting. Can you tell us what his name was? A. Lanperuer: 

Q. Where does he work? A. In the tool room. | 

Q. Was that during working time? A. Yes, that was during 
working time. ! 

Q. What time of the day was this that he came to your home? 

A. That was in the morning, about 9:30. 

Q. What time do you generally start work? A. In the afternoon. 
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Q. You are on the second shift then? A. Yes. 

Q. Can you tell us what happened at that meeting? A. I 
came in late for the meeting and they immediately told me they had a 
new insurance plan. 

Q. Who told you that, sir? A. Alan Houston, and they also had 
the plan laying on the table. 

Q. Was there any discussion of specific provisions? A. Well, I 
had to ask some questions about it, because I missed the first part of 
the meeting. 

Q. Can you tell us what you asked and what you were told? A, I 
just asked what the plan consisted of, and something about the changes 
or improvements in it, broader benefits, and so forth. 

TRIAL EXAMINER: Let me interrupt if I might. Did I understand 
you to say you came late to the meeting and you learned that a plan had 
been agreed upon? 

THE WITNESS: I didn’t say agreed upon. 

TRIAL EXAMINER: What did you say? 

THE WITNESS: I said they immediately informed me when I en- 
tered the room that they had a new plan, and the plan was laying on the 
table. 

TRIAL EXAMINER: All right. 

BY MR, KRONENBERG: 

Q. Had you ever been informed that there was any such plan being 
prepared by the company before this third meeting? Had you known 
about it? A. No, we knew nothing of it whatever. 

Q. What were you told about the plan that the company had pre- 
sented and how it compared with the old plan? A. Well, it seemed to 
be a pretty good plan. It was put up to us for sort of approval. 

Q. What Iasked, Mr. Wellens, was what was the difference between 


the old plan and the new plan? What were you told at that meeting? 


A. The new plan had broader benefits, at a higher cost. 
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* x x x | * 

MR. KRONENBERG: [If the parties agree it was a plan which con- 
tained substantial improvements over the prior plan, then it won't be 
necessary to go into detail. 

MR. HOEBRECKX: We will stipulate that. 

TRIAL EXAMINER: All right, it is stipulated, noted and approved. 

BY MR. KRONENBERG: 

Q. When did this insurance plan go into effect? A. May Ist. 

Q. When did you learn it would go into effect that date? A. Well, 
at that meeting it had to be approved fast for presentation. In other 
words, they had to put out two plans and get a vote on one of them. They 
also had to put out a small voucher permitting the company to take off 
the increased cost of the insurance, | 

Q. So that in the ten or so days between this meeting and the first 
of May, a vote had to be held in the plant to see if the employees wanted 
this new insurance plan? A. There was no vote to be held, no, but you 
had to circulate the papers pertaining to the two new plans, with a choice 
of one. | 

Q. So you had to make a choice? A. Yes. 

Q. You were told at the meeting, were you not, that the plan would 

go into effect May 1st? A. It would go into effect May Ist, if possi- 
ble, if the routine work and office work could be completed by that time. 

Q. Mr. Wellens, you indicated you worked in the tool room? A, 
That's right. | 


Q. In the tool room are you aware of any changes! in rate that oc- 


curred the early part of 1963? 

x x x * 

THE WITNESS: Yes, there was a change in rates. 

BY MR. KRONENBERG: 

Q. Would you describe the change in rates to us? A. The rates 
were lowered. | 

Q. First of all, when did this take place? A. I don’ t remember 


exact dates. 
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. When in the year? A. Early in 1963. 

. On which machines? A. All machines. 

. Inthe tool room? A. In the tool room. 

. Asa result of that rate cut, was there any difference in the 


amount of money you took home? A. The take-home pay was the same, 


the rates were lower. 

Q. How was it the rates were lower? A. You have to turn in 
more pieces per day. 

Q. You mean you had to produce more pieces? A. Not necessari- 
ly, but you had to turn in more pieces on your time cards. 

Q. So the rates would come out the same? A. The rates wouldn't 
come out the same, but the pay would come out the same. 

Q. Was that procedure altered later in 1963? A, Yes, it was. 

Q. When did it change? A. I'd say it changed about two or three 
weeks before the election. 

Q. From your own knowledge, how did it change? A. It was just 
brought back gradually. I remember very distinctly the first night I got 
a card with an old rate on, it was for about two hours. In other words, 

three fourths of the night was cut rates or new rates, and one card 
out of three or four cards in there, was even figures at the old rate. 

Q. And the following day did anything different happen? A. The 
next day, about half of the pay was old and new rate, and the third day 
it was all old rate, it was all brought back to normal. Of course there 
was a reason for that. On the second day there was stilla trailer coming 
through with probably some work to be finished on it, so that card 
couldn't be consulted the first day. 

Q. Did you have an occasion in the Spring of 1963 to discuss these 
rates with Mr. Lampereur? A. Yes, five of us were called up in the 
office and told that there was going to be a change in the rates, we 
wouldn’t be cut in pay, but there would be a change in the rates and we'd 


have more difficulties making out our time cards. 
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Q. Did you have any subsequent conversations with Mr. Lampereur 
about these rates, if you recall? A. We asked him if it meant a cut in 
pay and he said no, but it does mean a cut in rates and you will have more 
difficulty making out your time cards. i 

Q. Do you recall any other comments by Mr. Lampereur dealing 
with these rates? A. About two weeks before the election one day, he 
told myself and a couple other fellows, he said, you fellows have some 
back pay coming. We asked how come, and he said you turned in more 
pieces. That's all that was said. | 

Q. When did you say this conversation took place? A. About two 
weeks before election. 

Q. Mr. Lampereur is who? A. Foreman. 

Q. Of what department? A. Tool room. 

Q. Of your department? A. Yes. 

Q. Did he tell you when you would be receiving this back pay? 

A. No, there was nothing mentioned about the date. 

Q. What did he say about it? A. He just said we were going to 
have back pay coming. Every man in the tool room was aware of that 
fact the same time. In fact, it was on the blackboard, it was put on by 
the welding booth, and it was there for about three days, "Back pay, tool 


room". 


Q. Mr. Wellens, did you ever receive any back pay? A. No, I 


did not. 


i 
* * 


CROSS EXAMINATION 
BY MR. HOEBRECKX: 
Q. How did you say you came to be invited to this andass 12th 
meeting? A. I didn't hear you. | 
Q. Do you know how you were invited to this first meeting on 
insurance? A. I remember very distinctly. I met Mr. Libert I think 
on the machine shop floor, and he asked me about this petition, if I could 


get hold of a copy of it. I said I couldn't, that they were in circulation 
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and I didn't have copy of it. That insurance, I mean the first contacts of 
it were between Mr. Libert and myself. It just happened that way. 

Q. He connected you with the circulation of the petition? A. Yes. 
Evidently someone told them I knew something about it, or had a copy 
of it or something. 

Q. On this first meeting of insurance, you Say Alan Houston asked 

you what changes you wanted? <A. Not necessarily. 

Q. What did you say? A. We didn't ask for changes, we just 
said we would like to have a better insurance plan with broader coverage. 

Q. Did you indicate in any way what kind of broader coverage you 
wanted? Was there any discussion? A. We weren't insurance sales- 
men and couldn't go into insurance in detail, because there are a hundred 
and one things you can have in an insurance policy. 

Q. Iam aware of that, I understand that. You just wanted more 
and better insurance? A. It is possible there were two or three main 
features mentioned like higher allowances for hospitalization per day, 
and possibly increased money for doctor bills, for operations and things 
like that. That's about all that was mentioned. 

Q. Was there anything about eliminating the Twenty-five Dollar 
deductible feature? A. Yes, that was mentioned. 


Q. And about life insurance? A. Life insurance was suggested 


I think at the second meeting. I don’t think there was a word said about 


it at the first meeting. 

Q. At their first meeting was there any understanding that this 
committee, this employee committee would come in with additional infor- 
mation as to what they wanted? A. I don’t think they offered to do that, 
although I don't recall. 

Q. How come Mr. Pecord came up with the Hudson-Sharp plan at 
the next meeting? A. I'd say he came up with that on his own initiative. 

Q. He was on the committee? A. Yes, he was. I don't think he 
discussed it with anybody. He went over to Hudson-Sharp and got a copy 
of their plan. 
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Q. How did the first meeting break up? A. There was nothing 
definite. In fact, when we walked out of the meeting we didn’t know 
whether we'd hear about it again. 

Q. The second meeting, what was the diseussiod? Pecord came 
in with the Hudson-Sharp plan? A. Yes. | 

Q. And I think your testimony was that Mr. = said the com- 
pany would take a look atit? A. Yes. | 

Q. Were there any other plans discussed? A. Not that I can re- 


call. 


Q. How long did this meeting last? A. I'd say le first and 


second meetings each lasted about an hour. | 

Q. And during this period of an hour you discussed better group 
insurance of one kind or another? A. That's right. | 

Q. Were you advised at the second meeting that the company had 
done some matters on other insurance plans? A. I believe they men- 
tioned something to that effect. 

Q. Were costs of these various things discussed? A. It is very 
possible they went over that briefly. There wasn't big discussion on it. 

Q. I think you testified the company told you the cost of insurance 
had gone up? A. Right. 

Q. Did the employees indicate at these meetings thes would be 
willing to pay additional insurance? A. Yes, with the, understanding 
the company would pay a part of the increased cost. | 

Q. In other words, the same proposition that the company paid 
before? The same proportion? A. We didn't know what that was. We 
never had any figures as to what the company was paying towards insur- 
ance. : 

Q. Let's talk about tool rocm rates. As I understand it, you were 
paid the same amount of money for the same work you paid before? 
A. Not for the same work, no. | 

Q. You said you turned in more work but didn't do more work? 

A. I didn't answer just like that. | 


Q. Tell us just what the factis? A. I didn’t answer the question 
just like that. 

Q. Well; did you have to do more work to get the same amount of 
money? A. I said we had to turn in more on the time card. 

Q. But did you actually have to perform more work that's my 
question? A. Some days, it depended what the rate was. In other words, 
some rates you can make out good, and some you can't. 

Q. So you had a little banking situation going on? A. Sort of, if 
you want to put it that way. 

Q. Then after awhile they went back to the old system? <A. That's 
right. 

Q. In any event, your take home pay was not reduced? A. It 
wasn't reduced. 

Q. You said something about a welder posting a notice on the bul- 
letin board about back pay? A. Yes. 


Q. Is this welder a supervisor? A. No, justa welder. He might 


have put it up to make it look good, I never asked him why, but he put it 
there. 

Q. You know who put it there? A. Yes. 

Q. Did you understand from anyone why you would be receiving 
back pay? A. The only thing I understood about it was from the man 
who made the'statement. I asked why, and I answered that question 
already, and that was that we had turned in more pieces. 

Q. Who made that statement? A. My foreman. 

Q. Who was your foreman? A. Bus Lampereur. 

Q. And had you turned in more pieces? A. Yes, we did. 

* * * * 

BY MR. SONNEMANN: 

Q. Just one question. In this tool room where this information 
was posted upon a bulletin board, is this tool room frequented by mem- 


bers of supervision? Do they come in there? A. You mean? 


Q. Could they see this bulletin board every day? | A. Yes, they 
could if they came through there. | 
Q. Is this in plain view where any member of supervision could 
see it? A. That's right. | 
Q. Did any member of supervision ever repudiate this statement? 


A. There was never nothing more said about it one way or another. 


* * * * ' * 
ROBERT LEMERE 
| 
was called as a witness by and on behalf of General Counsel and, having 
first been duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. KRONENBERG: *** 

Q. Do you work for Northwest Engineering Company? A. Ido. 

Q. Which department do you work in, Mr. LeMere? A. Stock 
room. | 


Q. When were you hired by the company? A. April, 1959. 


* * * * * 


Q. When did this change in the number of hours you worked take 


place? A, At what time do you mean? 

Q. In 1963? A. Well, we had been working forty-five hours and 
then approximately two weeks prior to election we worked fifty hours 
rather than forty-five. | 

Q. Fifty you said? A. Fifty, yes. 

Q. How long did you continue working fifty hours a week? A. Just 
for two weeks prior to election, then afterwards we went back to forty- 
five. | 

Q. It was after election you went back to forty-five, is that your 
testimony? A. That’s right. 

Q. Will you speak up a little bit, please. Mr. LeMere, do all the 
men in the stock room do the same work? A. No. | 
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Q. How many divisions or departments are there in the stock 
rooms? A. Actually there are three. 

Q. What are these three divisions? A. Stock movers, which is 
what Iam, then you have your stock distributors, and you have wrappers. 

* * * a * 

Q. When this overtime was given you that you testified to, two or 
three weeks before election, do you know from your observation how 
many hours were worked by the other groups in the stock room? A. Yes, 
I do. 

Q. How many hours were worked by the stock distributors? A. 
On those couple weeks prior to election? 

Q. That'is correct. A. They were either forty-nine or fifty, I 
don’t remember which of the two. 

Q. Do you know of your own knowledge what their ordinary work 
week was before this period before election? A. It was forty. 

Q. Do you know how many hours they worked after election? A. 
Forty-five. 

Q. Down from forty-nine or fifty, is that your testimony? A. 
Right. 

Q. How did you work the five hours that was added to your work 
week during this period? When did you put in those five hours? A. 
Saturday mornings. 

Q. Do you know if distributors also put in their time on that day? 

A. Yes, they did. 

Q. When you were working on Saturday, could you see what dis- 
tributors were doing? What kind of work they were doing? A. Yes, I 
could. 


Q. What is the kind of work you do during the week ordinarily? 


A. Receiving stock and putting it in the bins. 

Q. What work were you doing on Saturdays when working prior to 
election? A. The same. 

Q. What work did distributors do ordinarily? A. They delivered 


stock to the floor to be assembled. 

Q. Did you see the work they were doing on the Saturdays they 
worked prior to election? A. Yes, I did. 

Q. What work were they doing? A. Oh, they were doing a num- 
ber of different jobs. 

Q. Would you describe them, if you recall? z Some washing 
windows, some washing lights, some helping us put stock into the bins, 
if I remember right. | 

Q. Now, Mr. LeMere, do you know if there was any change in 
your job or in the volume of work that you had to do at the time you 


received overtime ? 


A. That I don't know. It wasn't noticeable by me. If there was a 


change I didn't notice it. 

* * 

BY MR. KRONENBERG: 

Q. You said a few moments ago you are a stock'mover? A. 
Right. | 

Q. About how many stock movers are there in your department, 
approximately? A. Approximately eight, I believe. is might be 
wrong, but it’s close. | 

Q. Did this overtime apply to all of them? A. ‘Yes, it did. 

Q. How many distributors worked in the stock room, approxi- 
mately? A. I'd say about eighteen. | 

Q. And did this overtime apply to all of them as far as you know? 
A. Yes, it did. 

Q. During those Saturdays that you were workdne just prior to the 
election, and with regard to the distributors, did you see how many of 
them were sweeping floors or washing windows during this period? 

A. Well, a number of them is all I could say. There were some 
doing one job and some doing another job, but to give you a specific 
amount, that I couldn't do. ! 

Q. Were they doing during this period, the same > work they were 


doing during the week? A. No. 


* * 

BY MR. KRONENBERG: 

Q. Ihave one more question for you, Mr. LeMere. Had you ever 
seen the distributors doing the kind of work you described, before, on 
Saturdays - washing and sweeping? Had you ever noticed that before? 
A. Not in my period of time, no. 


* * x 


120 CROSS EXAMINATION 
121 BY MR. HOEBRECKX:*** 


* * * * * 
123 Q. Did you ever sweep the floors around there as part of your job? 
A. Yes, I did. 
. Washwindows? A. No, I didn’t. 
. Did you wash windows in May, 1963? A. No. 
. Did you sweep floors in May, 1963? A. Yes, I did. 
Who was washing windows? A. Stock distributors. 


Had they washed windows prior to May, 1963? A. Not in my 


. You have seen other employees wash windows? A. No. 
. This was the first time you saw other employees wash windows? 
A. Correct. 
Q. The windows had never been washed before? A. To my know- 
ledge, no. 
*x * * * * 
Q. You had the choice, you didn't have to work if you didn't want 
to? <A. I believe overtime is that way. 
Q. Iam asking you what the situation was. You didn't have to 
work if you didn't want to? 
125 A. That's right. 


Q. Is that the policy that has existed for some time that you didn't 
have to work overtime if you didn’t want to? A. That's the common belief. 


* 


REDIRECT EXAMINATION 


BY MR. KRONENBERG: | 

Q. Mr. LeMere, on the other occasions when the distributors 
worked overtime, or when you worked overtime with the company, what 
work did you do? Did you do regular jobs or wash windows and sweep 
floors? A. Speaking for myself? 

Q. Yes. A. Idone my regular job. 

Q. And the distributors, to your observation? 


* * * * | * 
Q. On those times did they do their regular jobs or do things like 
washing windows or sweeping floors? A. They done their regular jobs. 
Q. Mr. LeMere, is it usual or unusual to work on Saturdays? 
A. I believe you would say it was unusual. 

* * * * : x 

Q. Do you have a backlog of work, or do you do from day to day 
what is needed? How do you operate in the job you describe, where you 
move things to bins? <A. We practically continue to have a backlog of 
work waiting for us. | 

Q. If you have this backlog, do you know whether this backlog was 
greater when you worked overtime than it was on other occasions? A. 
No, I didn’t notice. | 

Q. Do you have a backlog today, do you know? ‘Or do you have a 


backlog before inventory, say in June or July? A. Yes, I did. 
Q. Did you have a backlog in January or February? A. Yes, I 
did. | 


Q. Did you work the overtime then that you worked just before 


election? <A. No, we did not. 


* * 


RONALD COUNARD 


was called asa witness by and on behalf of General Counsel and, having 
first been duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 


BY MR, KRONENBERG: 

Q. Will you state your name and address, please? A. Ronald 
Counard, 1023 Velp Avenue. 

Q. You are employed at Northwest Engineering? A. Yes. 

Q. How long have you been working for Northwest Engineering 
Company? A. Approximately four and one~half years. 

Q. Which department? A. Structural shop. 

Q. You are testifying under subpoena? 

A. Yes, sir, lam. 

Q. Mr. Counard, from your knowledge, do you know whether there 
were any rate increases in your department in about the month before 
the election? A. Yes, Ido. 

Q. How did you come to get this information? A. Well, I heard 
conversations and I seen the piece work cards on the different jobs. 

Q. How did you first come to learn of these raises or increases ? 
A. Lheard the time study man asking how much money they need on 
different jobs. 

Q. This was in the structural shop? A. Yes. 

Q. Who was this time study man? A. Bill Johnson. 

Q. What conversation did you hear? A. Approximately two weeks 
before election I heard him ask Robert Paterski how much money he 
would have to have on the long six crawler box. 

Q. How long before election did you say this was? <A. About two 
weeks. 

Q. What did Mr. Paterski answer, if anything? A. He said, "Well, 
I'd like at least $38.00". 


Q. What was the rate that was then applying to that job? A. Thirty 
three doliars. 
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Q. Along six? A. Yes, a long six crawler box, 

Q. Did Mr. Johnson say anything else? A. Well, Paterski told 
him, "I don’t make too many of them, maybe you can ask somebody else 
that built more''. So he was talking to Norm Stroobants. 

Q. He was talking to whom? A. Norm Stroobants and Earl 
Miller. | 

Q. They are welders? A. Yes. | 

Q. What was said? <A. Well, they were complaining there wasn't 
much money and Ear] Miller said, 'Why don't you at least give us the 
price on the time study taken three weeks ago”. | 

Q. Was anything else said? A. Johnson said, "TH see what I 
can do." | 

Q. Did you hear any other conversations among these gentlemen 
that day? A. Well, about a half hour later Bill Johnson came back and 
he said the boys, the best he could do was thirty-seven fifty. He had the 
old time study from approximately three years before with him, and he 
said that was the best he could do. | 

Q. And you said the rate was Thirty-three Dollars? A. Yes. 

Q. Do you know when that rate went into effect? A. I believe the 


same day. 


Q. How did you get that information? A. I seen the piece work 


cards. 

Q. How many people would benefit by this increase? A. Well, 
it depends on how the working situation is. It could be anywheres up to 
as high as forty. | 

Q. Were you aware of any other jobs which had increases during 
this period? A. Yes, a short six crawler box raise the same day. 

Q. What was the price before the raise? A. Thirty dollars. 

Q. And after the raise? A. Thirty-six Dollars. 

Q. How did you learn about this raise? A. I seen the cards and 
heard them talking about it. | 
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Q. Did you hear someone talking about that? I think I missed 
something you said, A. Yes, Bill had talked about it. 

Q. Who was Bill talking to about that job? A. He was talking 
to Norm Stroobants and Henry VanLaanen and Paterski, I believe was 
in on that. 

Q. Can you tell us what happened, what was said and by whom? 
A. In that case, Henry VanLaanen had been time studied approximately 


three years before, and he figured they should get the same price on 
that job as three years before. They had time studied it before, but 


refused it before, because it was too high, too much money. 

Q. Do you know of any other raises during this period? A. Yes, 
they raised the standard model Twenty-five crawler box. 

Q. What was the rate before? A. Twenty-two Fifty, I believe. 

Q. And what was the price after the raise? A. I don’t know, 
I'm a little confused. I think it was Twenty-five something, I don't 
remember. Ihave the figures if you want to know. 

Q. Lookat them? A. It was raised from Twenty~two Seventy to 
Twenty-six Fifty. 

Q. How many persons benefited from the raise on the short six? 
A. That would be the same, approximately forty, depending on conditions. 

Q. And the Twenty-five Standard crawler box? A. That could 
be the same. 

Q. Was there any change in these jobs during the period of two 
or so weeks before election when the rates changed? A. You mean on 
crawler boxes? 

Q. Yes. A. No change whatsoever. 

Q. Mr. Counard, is it your testimony that for the three years 
since the time study there was no rate change on those machines? 

A. No, there was none. 

MR. KRONENBERG: I have no further questions. 

TRIAL EXAMINER: Mr. Plotkin? 

MR. PLOTKIN: No questions. 
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TRIAL EXAMINER: Mr. Hoebreckx? 
CROSS EXAMINATION 


BY MR. HOEBRECKX: 

Q. Your name is Counard? A. Yes, sir. | 

Q. What do you do over there? A. I’ma welder. 

Q. In what department? A. Construction shop. 

Q. Have you been working on these parts you have been talking 


about? 
* * * eo * 

137 Q. How do you know there was a rate change? A. I seen the old 
cards and the old price on before that, and after that, there was a new 
price. There was some old cards laying around. 

* * * * * 

139 Q. Then Johnson came down and studied the man? A. He came 
down and said he was too busy for a time study because he was timing 
a lot of other jobs and that’s when the discussion came about, about the 
old time study that they didn’t accept three years ago. | 

140 They took it but threw it out, said it was too much time. The next 
thing I knew, Bill Johnson was down with the time study and gave him 


the raise. 


*x x * * : * 


Q. Who? A. Iasked Virgil Schroeder and he showed me his 
141 new card. | 


* * * * * 
142 Q. What was it? A. For three years they tried to get a raise 
on them and couldn't. | 
Q. How do you know that? Were you there for three years? 
A. Yes. | 
Q. As helper in the welding department? A. Yes. 


* * * * 
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145 


38 


MR. PLOTKIN: Just to correct the record, I think that is my 
colleague’s, Mr. Mardells. Iam sure I would be pleased to associate 
myself with Mr. Mardell’s product, but I think that is Mr. Mardell's 
handwriting. 

BY MR. HOEBRECKX: 

Q. You say this isn’t your handwriting? <A. No. 

Q. How come it got into your possession and you referred to it 
in connection with your testimony? 

A. That was notes taken from my talk with the Union. 

Q. That is information you gave him? A. Yes. 


x * * * 


ROY R. EVANS 


was called as a witness by and on pehalf of General Counsel and, having 


been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 


BY MR. KRONENBERG: *** 

Q. How long have you been an employee of Northwest Engineering? 
A. Twenty-six years and two months, to be exact. 

Q. In which department do you work? A. Machine shop. 

Q. Directing your attention, Mr. Evans, to about April 4th, 1963, 
did you attend a conference or representation hearing that day? A. I 
did. 

Q. In what capacity did you attend? A. On the organizing com- 
mittee as a member for the union. 

Q. Did you have occasion shortly thereafter to speak to Mr. Li- 
pert? A. Idid. 

MR. HOEBRECKX: What date are you talking about now? 

MR. KRONENBERG: Shortly after April 4th, 1963. 

BY MR. KRONENBERG: 

Q. When did this conversation take place? A. About three or 
four days after the hearing April 4th. 
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* * * * : * 


MR, KRONENBERG: This witness would testify to having a meet- 
ing with Mr. Libert at which the two of them were prese nt only, at which 
they discussed grievances and gripes, such of what we have discussed in 
the earlier meetings. Earlier today we added "and individual employees ". 

TRIAL EXAMINER: Let’s assume you prove that. 

MR. KRONENBERG: The additional allegation of additional 8(a)(1). 

TRIAL EXAMINER: How? That is a legal conclusion on your part. 

MR, KRONENBERG: This gentleman was called into Mr. Libert's 
private office, asked about gripes, what is wrong in the’ plant, gives him 
an option to express feelings. | 

TRIAL EXAMINER: I can't see it as 8fa)(1). Again it gets back to 
an orthodox situation where they call them in and interrogate them about 
who is signing cards, or who is a union member. I don't think a discus- 


sion like this has anything to do with 8/a)(1). 


MR. KRONENBERG: The result of our investigation earlier was 
that this would satisfy 8(a)(1). 
TRIAL EXAMINER: I want you to be very certain you have on here 


the extend of your offer. If you said everything you want to. 

MR. KRONENBERG: That this gentleman complained about senior- 
ity difficulties. He would testify as to a complaint about the seniority 
practice of the plant which of course would affect him, his job; cuts in 
the tool room. | 

TRIAL EXAMINER: As I understand it, he came to Libert and 
complained to Libert about these things you detailed? — 

MR. KRONENBERG: No, he was called into the office. 

TRIAL EXAMINER: As a result of what? | 

MR. KRONENBERG: After this hearing at which he appeared 
April 4th, as a Union representative, and as a result of the unrest in the 
plant. He was called into Mr. Libert’s office to discuss grievances in 


the plant. 
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TRIAL EXAMINER: I can’t see that. If it was followed by dis- 
charge we would have, but I can’t see it on 8(a)(1). 

* * * * 

BY MR. KRONENBERG: 

Q. Mr. Evans, do you know how your vacation pay is computed? 
A. On your average hourly rate, plus hours, plus the number of weeks 
you have coming. 

Q. So that if I understand you, you say you take an hourly rate? 

A. Average hourly rate. 

Q. And multiply it by the number of hours in a week to get a weeks 
vacation pay?’ A. For a week, yes. Multiply that by the number of 
weeks you have coming. 

Q. Did you receive your vacation check for this year, Mr. Evans? 
A. Idid. 

Q. In that check how many hours per week were used to compute 
your vacation pay for one week? A. Forty-five. 

Q. That is your hourly rate times forty-five, which gave you vaca- 
tion total for the week? A. For the week, yes. 

Q. Did you receive a vacation check last year? A. Yes. 

Q. Do you recall how many hours was used? <A. Forty. 

Q. In1961? <A. Forty. 

Q. In 1960? A. Forty. 

Q. In 1959? A. Forty. 

Q. 1958? <A. Forty. 


Q. If I understand you, for the first time in approximately six years, 


your vacation pay was based on a higher number of hours per week? 
A. That's right. 

Q. When did you receive your vacation check? A. The last of 
July, or just prior to the week of shutdown. The shutdown is the last week 
in July and we received our checks the Friday prior to the shutdown. 

Q. Do all employees receive it at that time? <A. They do. 
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* * * * * 


Q. What was the first bonus you received? A. A ten percent 
bonus in 1941. | 
Q. What was that ten percent of? A. Of your six months earn- 


ings. You got it twice a year. 

* * 

BY MR. KRONENBERG: 

Q. You testified the company gave the ten percent bonus in 1941. 
When did the company if you can recall, raise that bonus or increase the 
bonus? A. In 1948 they increased it to 15-1/2%. 

Q. When is the next time the company raised its bonus? <A. In 
1951, they raised from 15-1/2% to 20% for the first six months of 1951, 
from January to July. The first six months in 1951 it was raised to 20%. 

Q. And when is the next time the bonus was raised? A. It was 
raised to 20-1/2% payable in January of 1952, so it would be from July 
of 1951 to January of 1952. | 

Q. When after that is the next time that an increase was granted? 
A. June 20th. 

Q. Of 1963? A. 1963. 

Q. And -- 

TRIAL EXAMINER: I lost you there. What was it increased to 
in 1963? 

MR. KRONENBERG: An additional 5%. 

TRIAL EXAMINER: In other words, 25-1/2%. | 

MR. KRONENBERG: No, from 25-1/2% to 30- 1/2% in 1963. 

TRIAL EXAMINER: I have here it was next raised to 20-1/2%, 
payable in January, 1952. 

THE WITNESS: That's right, for the first six months of 1951. 

TRIAL EXAMINER: When was the next increase? 

THE WITNESS: June 20th, 1963, an increase of 5%. 

TRIAL EXAMINER: Which means at that point it would be 25-1/2%. 

THE WITNESS: 30-1/2%. | 
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MR. KRONENBERG: In 1951 for the first six months the raise 
was granted to 20%, and then in the next six months it was raised 5% 
again, so that 25-1/2% was paid in January of 1952. 

TRIAL EXAMINER: Is that correct? 

THE WITNESS: Yes. 

MR. KRONENBERG: Then in 1952 it remained the same until 
1963 when the additional 5% would make it 30-1/2%. That is my under- 
standing of the testimony. 

TRIAL EXAMINER: Is that correct? Do you adopt that as your 
statement? 

THE WITNESS: Yes. 

BY MR. KRONENBERG: 

Q. Now, Mr. Evans, do you recall whether these increases im- 
mediately followed representation elections at the Northwest Engineer- 
ing Company? A. Yes. 

* x * 

TRIAL EXAMINER: What language? 

MR. PLOTKIN: Concerned about supporting the Union. 

TRIAL EXAMINER: Why they were going in support of the Union? 

MR. PLOTKIN: Yes, so that you will be satisfied, this isn't a 
creation of either government counsel or myself. I think you should 
ask Mr. Evans that. 

TRIAL EXAMINER: There was no inference implied. What lam 


going to do is deny your offer, but Iam going to ask this witness back 


in, and you are going to be permitted to ask him with respect to whether 
or not Libert said this to him, but I don’t want him to be led. This is a 
crucial issue. I don’t want you to ask this as a leading question. 

* *x * * 

BY MR. PLOTKIN: ; 

Q. What did Mr. Libert say to you at the outset of this conversa- 
tion, the first conversation in his office a day or two after the hearing 
of April 4th? Just at the outset, Mr. Evans, what did he say? A. He 


43 
| 

asked why the men in the shop were so dissatisfied and i Iwas strong 
for the Union. 

Q. Mr. Evans, I don't know, --Mr. Examiner, does this permit me 
to go on? 

TRIAL EXAMINER: Ask your questions. | 

* * * * | * 

TRIAL EXAMINER: Ask your questions. I have tried to make my 
ruling as clear as possible. | 

MR. PLOTKIN: If you say I will have to stand on. my offer of 
proof -- | 

TRIAL EXAMINER: Subject to the one matter I said you can ques- 


tion on. 


* * 


CROSS EXAMINATION 


BY MR, HOEBRECKX: 

Q. Mr. Evans, was there any difference in the way your vacation 
was figured in 1963 as compared with 1962 and 1961? ‘A. No. 

Q. It was computed on the same basis each year? A. Yes. 

Q. So you must have worked more hours in 1963 than in previous 
years? A. No, I worked more hours in 1962 than in 1963. My vaca- 
tion was computed on forty hours in 1962, and I worked less hours in 


1963. It was computed on a forty-five hour week in 1963. 


* * * x | * 


Q. You work on fixtures -- A. -~- off and on when the occasion 


arises. 

Q. This is piece work? A. Yes. | 

Q. Who keeps time you put in on a particular job? Do you keep it 
or does somebody else keep time? A. After my time is made out? 

Q. Who makes out your time? A. I make my time out, After I 
get the price, I make it out. The price is put out in the tool room and 
that is the price they give you. The hours you put on the job. 
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Q. You are paid in terms of so many hours per piece? A. No. 

Q. You are paid on the basis of how fast you do a particular job? 
A. No. 

Q. Well, how are you paid then? You tell me. A. Number of 
hours you put on the job, and when working on fixtures you take that 
number of hours up and give it to the tool room foreman and he puts the 
price on the job and comes back to you and you put your time on it, and 
it goes into the machine shop office. 

Q. You'are the one who determines the amount of time you put on 
this particular job? A. You turn in the time at the price you get it at. 

Q. I'm not talking about price. You put on the time it took you on 

this particular operation, is that right? A. That's right. 

Q. Now is it your testimony that during this whole period, let's 
say in March you earned $3.29 on fixtures. 

* * * * * 

THE WITNESS: I said March 29th I received $3.25 for working on 
one single fixture. 

BY MR. HOEBRECKX: 

Q. Is that the only fixture job you did that day, on the 29th? A. 
That's right. 

Q. Did you do any other fixture work during March atall? A. No. 

Q. That was the only fixture job you did during the month of 
March? A. Yes. 


Q. Did your hourly earnings fluctuate considerably during March? 
Your average hourly earnings? A. You will have to go into something 
else. I worked on piece work then. 


Q. Were your hourly earnings in March higher than they were in 
February? A. No. 

Q. They weren’t higher than they were in February? <A. No. 

Q. Were they higher in the first week in May over what they were 
in February, your average hourly earnings? <A. No. 
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Q. This fixture on May 6th, was that the only fixture job you did 
in May? A. Yes. | 
Q. Did you do any fixture jobs in April at all? A I believe 
around the first of the year. 
Q. I said in April, 1963? A. I don’t remember ent 
Q. Then it is a very small portion of your time on fixture work? 
A. Lately, not too much. | 
. Iam talking about the Spring of 1963? A. Yes, not too much. 
. Were these special jobs? A. You could classify them special 


They were estimated rates? A. No. 
. How do you know they weren't? A. No price on the card. I 

had to go up to the tool record to get the price. | 

Q. How was the price made out? After a time study? A. No, 
you give the foreman the hours and he puts the price on it. 

Q. After you do the job? A. After you do the job. 

Q. He just priced the job then at $3.25? A. That! s what they gave 
me on that time. 

Q. This particular job wasn't time studied? A, Not time studied, 


* * * * | * 

Q. Directing your attention to these bonuses, did you receive a 
30% bonus in January, 1952? Do you understand my question? Did you 
receive a bonus amounting to 30% on your earnings in January, 1952? 
A. Yes, 25-1/2%. | 

Q. Did you receive that bonus in January, 1952, ‘all in one check? 
A. Two checks, every six months. | 

Q. Is it your testimony your receipt of a bonus check was one 
bonus check in July, 1951 and another in January, 1952? A. That's 


right. 


Q. Isn't it a fact a bonus was converted to relate rates be- 
fore that? A. No. | 
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Q, When was it converted? A. In 1960. 

Q. Iwas saying 1952, and I meant 1960. There was no bonus in 
effect in July of 1963 before this 5% bonus was announced? Just answer 
my question. Was there a bonus in effect prior to July, 1963, that you 
received? A. No. 


Q. So the bonus you are getting at the present time is 5%? A. 


5%, that's what the bulletin said. 


* * * a 


Wednesday, October 9, 1963 

* * * * * 

MR. KRONENBERG: Mr. Examiner, at the outset, respondent has 
prepared pursuant to our request, a statement of the rates paid on the 
insurance plans by the company and by the employees, both of the old 
plan and the new plan, and I would like to offer a summary of those 
figures as General Counsel Exhibit No. 6. 

TRIAL EXAMINER: Is this in the form of a proposed stipulation? 

MR. HOEBRECKX: Yes, we will stipulate that General Counsel 
Exhibit No. 6 accurately reflects the insurance costs before and after 
the change. 

TRIAL EXAMINER: It is short. Read this into the record and let 
it take designation of General Counsel No. 6 which is Group Insurance 
Monthly Premium for Employees and Dependents for Old Policy and New 
Policy. 

* * * * * 

MR. KRONENBERG: "Rates effective immediately prior to May Ist, 
1963." 

MR. KRONENBERG: "Employee monthly premium, all paid by 

$4.8466 
Company monthly contribution on dependents’ 
premium 
Employee monthly contribution on their dependent 


premium 


Rates effective May 1, 1963: 
Employee monthly premium, all paid by 


Company monthly contribution on dependents' 
premium 
Employee monthly contribution on their dependent 


premium 


* 


LAWRENCE CHRISTENSEN 


was called as a witness by and on behalf of General Counsel and, having 


been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 


BY MR. KRONENBERG: *** 
Q. Mr. Christensen, you are an employee of Northwest Engineer- 
ing Company? A. Right. 


Q. How many years have you been an employee of Northwest Engi- 


neering Company? A. Eleven years. 

Q. In which department do you work, Mr. Christensen? A. Stock 
room. | 

Q. In the stock room what work do you do? A. Stock distributor. 

Q. Calling your attention to the year 1963, did you work overtime 
in that year - anytime in that year? A. In April, April 22nd, I went on 
overtime. 

Q. Is that the first time you went on overtime in 1963 that you can 
recall? A, That's right. | 

Q. How many hours did you work before April, | 1963? 

A. Forty. | 

Q. Starting in April of 1963, what change in your work week took 
place? A. Well, we was working on Monday eight hours, and the other 


four days we worked nine hours. 
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Q. That came to how many hours a week? <A. That would have 
been forty-four. 

Q. Was there any change in your work schedule after that? A. 
Yes, then we worked one week eight hours on Monday, nine hours for 
four days, then we worked five hours Saturday morning. 

Q. When did this take place? A. That was about two weeks be- 
fore we had the election that we worked Saturday morning. 

Q. Mr. Christensen, if you can recall, when is the last time you 
worked on Saturdays prior to the time in 1963 that you just described? 
A. The last Saturday we worked was the Saturday before election, then 
we cut out Saturday mornings after election. 

Q. My question, Mr. Christensen, was before this overtime, this 
Saturday work that you did in April, before that, when is the last time 
you worked Saturdays, if you can recall? 

A. That would put it back in 1962, October of 1962. 

Q. Now on the Saturdays that you worked overtime just before 
the election, Mr. Christensen, what work did you do? A. Well, the job 
I had was putting away stock. 

Q. Is that the work you normally do during the week? A. No. 

Q. Did you observe the work done by other distributors on that 
Saturday? A. We had one group sweeping the floor, one group washing 
windows and one group putting away stock. 

TRIAL EXAMINER: Off the record. 

(Discussion off-the~record.) 

TRIAL EXAMINER: On the record. 

BY MR, KRONENBERG: 


Q. Mr. Christensen, this work that was done sweeping floors and 


cleaning windows, was that part of the regular work done by these dis- 
tributors? A. No. 

Q. If you can recall, in the last couple years did distributors do 
that kind of work? A. Not the last few years they didn't do anything 
like that. 
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Q. With respect to those distributors who were washing windows, 
was that work completed on those Saturdays? A. No. 

Q. About what part of it had been completed? A. Oh, I'd say 
about half of the windows was washed. | 

Q. What about the half that weren't washed? i they ever 
washed? A. No, they are still there yet. 

Q. They are still unwashed? A. Right. 

Q. Do you recall how long you worked the overtime you described 
that you began to work in April, 1963? How long did that continue? 

A. We worked that overtime up to election time. We still stayed on nine 
hours a day after that, but we did not work Saturday morning. 

Q. So that before election you worked how many hours, did you 
say? A. One week we worked forty-four, and the other week we work- 
ed Forty-nine, about two weeks before election. | 

Q. And after election? A. We went back to forty-five hours. 

Q. Have you gone back up to Forty-nine or fifty hours thereafter? 
A. Before inventory, yes. During inventory we do that all the time. 

Q. Mr. Christensen, about how many distributors work in your 
department? A. About eighteen of them. | 

Q. Did all eighteen of these men, if you know, work on these two 
Saturdays? A. That's right, yes, they did. 


* * * 


CROSS EXAMINATION 


BY MR. HOEBRECKX:*** 

Q. Your job as stock distributor is assembling disci for the as- 
sembly floor? A. That's right. | 

Q. You do all your work in the assembly room? A. Not neces- 
sarily, we take parts out too. 

Q. Was this what you were doing on these ae Saturdays? 


A. No, we were putting stock away in the stock room. 


Q. Was there a lot of stock there to put away? | A. Yes. 
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. You were kept busy? A. Yes. 
. Did you ever sweep floors? A. Yes, we still do. 
It is part of your jobs to sweep floors? A. Once a week. 
To keep the place clean, is that right? A. That's right. 
. Have you ever washed windows you talked about? A. Five 
or six years ago. 
Q. You haven't done that since then? A. Right. 
Q. Do other distributors do it? A. Not since five or six years 
ago. 
Q. You mean the windows haven't been washed since five or six 
years ago? A. That's right. 
Q. How about other witnesses? I think-we had testimony some 
were cleaning lights? A. Yes. 
Q. Have you washed lights too? A. This particular time I didn't. 
Q. But you have done so in the past, there's nothing unusual about 
that, is there? A. No. 
Q. Is it your testimony all of the year 1962 you worked forty hours 
a week? A. In 1962? 
Q. Yes. A. Ididn’t say that. IsaidI started in October on forty- 
hours. 
Q. October, 1962? A. Right. 
Q. You stayed on forty hours then until when? A. April 22nd, 
1963. 
Q. How about during inventory? A. Inventory is the last week 
in September. 
Q. You weren't there for inventory last year? <A. I said we 
started on forty-hours in October. September is before October. 
Q. That is before inventory time? A. Right. 


Q. And you still are on a forty-five hour week? A. Right off 


hand I couldn't tell you what we are working now. 
Q. What did you work last week? A. Last week we had inventory, 
we worked fifty-three hours. 
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Q. And the week before that what did you work? A. Fifty-eight 
hours. | 

Q. Was that inventory too? A. Right. 

Q. And the week before that? A. That's still inventory. 

Q. Well, let's say the week prior to inventory taking time? A. 
We was working Fifty-eight hours that week before inventory. 

* * * * 

BY MR. HOEBRECKX: 

Q. You testified you went on forty-five hours some time in April? 
A. April 22nd. We went on Forty-four hours the first week. 

Q. Then you went to Forty-nine and back to Forty-five? A. After 
election, yes, we went back to Forty-five. | 

Q. And you worked a forty-five hour week until you started this 
inventory business? A. Right. | 

Q. Is it unusual to work on Saturdays when you have a lot of stock 
to putaway? A. Yes, I'd say it would be. They got stock movers for 
that. 

Q. But have you ever worked on Saturday putting stock away? 
A. Back a few years ago, yes. | 


* * * 


LABART QUIGLEY 


was called as a witness by and on behalf of General Counsel, and having 


been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 


BY MR. KRONENBERG: *** 

Q. About how many years have you worked for the company ? 
A. About sixteen. 

Q. In which department? A. Assembly. 

Q. Mr. Quigley, I want to direct your attention to January, 1963, 
and ask you if you had an occasion to meet with Mr. Odum that month? 
A. Yes. | 
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Q. Will you describe the circumstances that led to that meeting? 
MR. HOEBRECKX: I object to this line of questioning, it doesn't 


appear to be material to any issue in this case as far as I know. 
TRIAL EXAMINER: Very well, step into this jury room and we 
will call you back. (Witness complies.) I would like you to make an of- 


fer to what the witness will testify to. 

MR. KRONENBERG: This witness would testify to the fact he had 
discussed a rate increase, requested it, Mr. Odum informed him he 
would not get it. 

TRIAL EXAMINER: When was this discussion? 

MR. KRONENBERG: In January, 1963. 

TRIAL EXAMINER: He discussed the wage increase with Odum 
in January, 1963? 

MR. KRONENBERG: Correct. He was informed he could not get 
it. Subsequently he attended the representation hearing on April 4th in 
the capacity of a union organizer. Soon after which he was given the 
rate increase that he was informed a few months before he could not 
have. 

TRIAL EXAMINER: And which he requested? 

MR. KRONENBERG: And which he requested, yes. 

MR. HOEBRECKX: Is this individual bargaining you mentioned in 
your complaint? Do you know when increase was granted? 

MR. KRONENBERG: Shortly before election, two or three weeks 
from such date, I don't recall the precise date. 

TRIAL EXAMINER: Does that complete your offer? 

MR. KRONENBERG: Yes, it does, Mr. Examiner. 

TRIAL EXAMINER: Can it be heard? 

MR. HOEBRECKX: No, your Honor. My objection is we still have 
heard nothing about this until just now. 

TRIAL EXAMINER: Iam going to permit the testimony to come 
in. Have the witness return to the stand please. 


BY MR. KRONENBERG: 

Q. Mr. Quigley, you testified before you left the room, that in 
January, 1963, you had an occasion to have a meeting with Mr. Odum? 
A. Yes. | 

TRIAL EXAMINER: Let me ask you to ask te witness, to refresh 
my recollection, who, again, is Mr. Odum? 

BY MR. KRONENBERG: 

Q. Who is Mr. Odum? What title did he have? A. As far as I 
was concerned, he was assistant plant superintendent at the time. 

Q. Will you describe the circumstances that led up to this meet- 
ing in January? A. We were working under a $2.81 rate, all temporary 
rates, and we wanted to have them re- timed and readjusted. 

Q. What did Mr. Odum say to that request? A, He listened to us 
and said he would see what he could do about it. | 

Q. Did you subsequently hear any more about it? A. Two weeks 
later we had another meeting and he said nothing could be done. 

Q. Who is the ‘we' you are referring to? A. Pardon? 

Q. I said, who is the 'we’ you are referring to? A. Art Kerkhoff, 
Ray Heuvelman, W. Baker, and there were two or thrée others. 

Q. Allfrom the assembly department? A. Yes. 

Q. And you asked for this meeting? A. Right. 

* * * x | * 

Q. In what capacity did you appear at that meeting, Mr. Quigley? 
A. I was in place of somebody else on the organizing committee. 

Q. Subsequent to that time, Mr. Quigley, did you receive the rate 
increase you had requested in January? A. No. | 

Q. Did you get a rate increase? A. Later on. 

Q. When did you get this increase? A. Oh,a couple weeks be- 
fore the election. | 

Q. Was this the increase you had asked for earlier in the year? 


A. Within two cents. 


Q. If you know, Mr. Quigley, how many persons got this increase? 
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A. As far as I know, just the horizontal reverse shop workers. 

Q. How many were in this group? A. Two. 

TRIAL EXAMINER: In other words, you were one of the two? 

THE WITNESS: That’s right. 

MR, KRONENBERG: That's all. 

TRIAL EXAMINER: Mr. Plotkin? 

BY MR. PLOTKIN: 

Q. Did you state how long after the first meeting you had with 
Mr. Odum you had the second meeting with Mr. Odum? 

A. Approximately two weeks. 

Q. Were the same employees present at both meetings? A. 
There was a little variation. 

Q. How much of an increase did you get? A. It amounted to 
$3.98. 

TRIAL EXAMINER: You mean you were receiving $3.98 after the 
increase? 

THE WITNESS: More than we did before. 

TRIAL EXAMINER: So that is $3.98 in addition to $2.81? 

THE WITNESS: No. The $2.81 was a calculated rate we were 
working under for over a year, and we wanted a permanent rate which 
so far as I know, we were the only two that got the permanent rate about 
two weeks before the election. 

BY MR. PLOTKIN: 


Q. The rate was increased to $3.98, is that true? A. No, the 
rate on the old assembly was raised to $3.98. 

MR. PLOTKIN: I have no further questions. 

TRIAL EXAMINER: Mr. Hoebreckx? 


CROSS EXAMINATION 
BY MR. HOEBRECKX: 
Q. Was this $2.81 a piece work rate? <A. That was a calculated 


rate we agreed on while the machine was being experimental. 
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Q. It was a temporary rate? A. It wasa temporary rate, 

Q. Was that just on a part that went on the machine or the whole 
assembly? A. It was on most of the 180 model assemblies. 

Q. This $2.81 rate is $2.81 for each piece assembled? A. No, 
that's the hourly rate we worked under. 

Q. Were you working on an hourly rate on that job? I thought you 
said it was a piece work rate? A. That'sa temporary rate again. We 
wanted a permanent rate, the whole assembly. 

Q. That was a new machine? A. That's right. : 

Q. That machine had just come into the shop? A. That's right. 

Q. When did that machine come into the shop? A It was around 
-- it's almost two years now that we first started to work on the first two. 

Q. You said you wanted a permanent rate? A. That's right. 


Q. That involved an increase? A. Yes, we wanted an increase. 


Q. Who wanted an increase? A. Everybody who worked on the 


180 assemblies. 

Q. That would be how many people? A. Does sales sixty. 

Q. They were all working on this $2.81 rate? A. That's what we 
agreed on. | 

Q. At that time Mr. Odum said he couldn't do anything about it at 
the present time? A. Yes. 

Q. That is, he looked into it and came back and told you that? 
A. I think so. 

Q. I think you testified from some time prior a election a part 
of your request was granted? A. The horizontal reverse shift. 

Q. You don't know whether it was adjusted for others? A. I don't 
know. | 
Q. How did you get notice there was going to be an adjustment of 
the rate? A. One of the office men came down from our assembly office, 
gave me a drawing and told me to go up and see Mr. Odum and Clarence 
Francois, my supervisor, and Douglas Smith the time audit man, and they 
decided that due to the fact we were assemHing this shaft, working half 
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of it and sending it away and then getting it back and finishing it, 


that we should get a little more money. 
Q. Was there a change in the way or method of doing it from the 


$2.81 rate? A. There was a change in the methods and a change in 


some of the parts too. 
Q. And because of this change in method you were allowed a change 


in the rates? A. That's what it amounted to. 


* * * * 


WILLIAM P. BURNS 


was called as a witness by and on behalf of General Counsel and, having 


been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 


BY MR. KRONENBERG:*** 

Q. You are an employee of Northwest Engineering Company? 

A. Tam. 

Q. For how long have you been an employee of the company ? 

A. Approximately Twenty-one years. It will be in October. 

Q. And in which department? A. Machine shop. 

Q. Mr. Burns, in the twenty-one years you have been with the 
company, have you ever attended a meeting of employees of departments, 
to discuss grievances? A. No, I haven't. 

Q. Do you know of any? A. I know of none. 

* « « x * 

202 TRIAL EXAMINER: I can't see where that is a violation. I think 
we can take official notice of the fact that during the course of the work 
day, management will often call in employees and ask them things. 

* * * * * 

TRIAL EXAMINER: That is my position too. I don't see how a 


plant can be run unless management can call in employees. 


*x * * * 


BY MR. PLOTKIN: 
Q. How long had these complaints been made, Mr. Burns, to your 
knowledge? A. I'd say they had been complaining about insurance 


possibly for a couple years. 


* * 


CROSS EXAMINATION 


BY MR. HOEBRECKS:*** | 
Q. Prior to this occasion you talked about, had you ever discussed 
job problems with Mr. Libert before? A. Pe resting you mean to Union 
activity? | 
. I said shop or job problems? A. Yes. 
. Where did this discussion take place? A. Up in Mr. Libert's 


. You were in his office before, then? A. Yes. 
. Is it your testimony this occurred during working hours? 
. Yes. | 

Q. Were you deducted for the time you were in Mr. Libert's office 
on those occasions? A. No. : 

Q. Then this wasn't the first time you were paid for sitting in Mr. 
Libert's office, in 1963? A. You are getting ina different line of ques- 
tioning. | 

Q. The question is, then you say you were paid in June of 1963 
while you were in Mr. Libert's office? A. Yes. 

Q. And you say you were paid before when you were in Mr. Libert's 


office? A. Not in the same manner. 


Q. Were you paid differently? A, At this particular time with 


Mr. Libert, I was given a green card. 
* * * * * 


Q. You were paid for the time you spent up there? A. Yes. 

Q. Previously you were paid for the time you spent in Mr. Libert's 
office? A. I made it up on piece work on the particular job I was on at 
the time. | 


* * 


TRIAL EXAMINER:*** 

The Motion to Quash the subpoenaes is therefore granted. 

* * * * * 

TRIAL EXAMINER: Motion to Quash granted, for the same 
reason. 


* * * * 


MR. PLOTKIN: I will make an offer of proof. 

* * * * * 

MR. PLOTKIN: Well, this is the offer. Mr. Bill Lee, the witness, 

is a sub-district director of the United Steelworkers of America. 
He has been employed by the Steelworkers either as a staff representa- 
tive or as a sub-district director for in excess of twelve years now. He 
has been assigned to and is in charge of organizing activities in the Green 
Bay area for a number of years up to and including the present time. He 
directs the other staff representatives and organizers in their employment 
activities in this area, and has done so for a number of years; that the 
organizing drive at Northwest Engineering Company by the Steelworkers 
immediately preceding the election of May 8th, 1963, commenced in 
February, 1963, although there had been organizing activity by the Steel- 
workers previously thereto; that he talked during the campaign with a 
large number of employees of Northwest Engineering Company and that 
they frequently expressed amont the major complaints that they had against 
the company, 1. The inadequacy of the insurance program, the company's 
insurance program; 2. The low pay rates, and 3. Their dissatisfaction 
with Guy Odum; that they frequently expressed they felt Mr. Odum was 
responsible for the matters which were the subjects of their complaints, 
including the low rates. Numbers I have assigned parenthetically to these 
areas of complaint, have no significance. 

TRIAL EXAMINER: Does that complete your offer? 

MR. PLOTKIN: No, it does not. That a number of older employees 


also expressed complaints and dissatisfaction over a lag of job security; 
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that the drive to collect the old sale cards for the Steelworkers on which 
the Petition was filed was commenced in February, 1963, around the 
26th or 27th of that month, but that by the time the Petition had been 
filed on March 8th, 1963, in excess of 400 cards were collected from 
employees in the bargaining unit; that 422 cards signed by 422 such em- 
ployees were filed with the National Labor Relations Board on March 8th, 
1963; that by the time of the hearing on April 4th, 1963; in excess of 600 
cards signed by in excess of 600 employees had been collected by the 
Steelworkers. | 

* * * * | * 

MR. HOEBRECKX: Mr. Examiner, I am going to object to the 
whole offer of proof except as to one item, and I will stipulate to that 
fact; that is the organizing drive commencing February 26th, 1963. That 


might be material and I wouldn't argue about that statement. If you want 


to stipulate, all right. 


* * * * | * 


The order of proof to sign cards are in themselves not the best 
evidence. They aren't material since we don't have an 8(5) proceeding 
here, ! 
* * * x | * 


MR. PLOTKIN: May I just point out one additidnal fact. The 
charging party is going to ask that the election not only be set aside, but 
that the company be compelled to bargain with the Steelworkers. We are 
aware that the present state of the Board's decisions doesn't seem to go 
that far. On the other hand, it is our feeling the trend definitely is in 
that direction and that it is the only just remedy for what has happened 
in a case like this. 


| 
* * * x | * 


ZEPHRIN LIBERT 


was called as a witness by and on behalf of Respondent and, having pre- 


| 
viously been sworn, was examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR, HOEBRECKX:*** 
* * * * * 
Q. Mr. Libert, I show you what has been marked for identification 
Respondent's Exhibit No. 8, which purports to be a whole sheaf of sheets 
here, which sheets I think most of them contain the caption: "Iam in 


favor of dropping our present group insurance plan and will accept the 


Blue Cross or other hospitalization plan hoping to have it in effect by 
February 11, 1963." Are these the Petitions which Mr. Wellens gave you? 
A. Yes, sir. 

* * * * * 

Q. Lalso note on the one I have, it said: "Received from Zeke 
Jan. 10, 1963". That isn't your writing either? A. No. 

Q. Does ‘January 10, 1963’ refresh your recollection as to when 
you got these? <A. Yes, about then. 

* * * * * 

Q. Now this testimony that a meeting was held January 12th with 
a group of employees regarding this insurance business, the date has 
een set, we agreed upon that. How did that meeting come about, Mr. 
Libert? A. They asked it - they said they would like to have a meeting 
with management as to these petitions. 

Q. Who iis 'they’? A. Wellens himself, period. 

Q. What did you say? A. I said I thought it could be handled. 

Q. Who'selected the employees who participated at that meeting? 
A. I don’t know. 

Q. Now you participated in this meeting on January 12th with this 
group of employees? A. Yes. 

Q. Will you tell us briefly, Mr. Libert, what occurred at that 
meeting? A. Well, Mr. Houston asked them what they wanted, that is, 

what's this all about, and when it started, and they answered that 
they would like to have a better insurance plan all around. They didn't 


think they had a good insurance plan. 
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Q. Was there any mention of specific items they wanted changed? 
A. No, not at that meeting, not to my knowledge. 

Q. Allright. How did the meeting break up? Was anything decided? 
A. Yes, Alan said they would look into it and they would hear from us. 

Q. Now what was the next thing you had to do with this change of 
insurance that came about later? A. I had nothing to do with it. 

Q. Did you attend the meeting which was set for March 16th? 
A. Yes. | 
Q. Will you tell us briefly what happened at March 16th meet- 
ing? A. It's a discussion as to, if I remember correctly, a discussion 
as to whether we had good enough insurance, hospitalization. They didn't 
think so, and I believe one of the employees or one of that group had 
something on insurance, of different insurance, a different plan they men- 
tioned that they would like the Blue Cross for one ae That's about all 


I remember. 


Q. I think Mr. Wellens said someone suggested the Hudson-Sharp 
plan? A. Yes. 

Q. Do you recall that? A. Oh, yes. 

Q. Who made that suggestion? A. A big fellow. 

Q. Mr. Pecord? A. Pecord, yes. | 

Q. Did he submit the complete plan? A. He submitted part of it, 
not a complete plan. 


Q. Did you make any response to this plan? A Not I. 

Q. Did Mr. Houston? A. Yes. 

Q. What did he say? A. I don’t recall, it was ‘many things. 

Q. What was the upshot of the March 16th meeting? A. Have we 
got two meetings gone? | 

Q. This was the end of the second meeting. A Well, I wouldn't 
want to say, I don't remember. 

* * 
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Q. Now what was your next connection with this change in insur- 
ance benefits? Were you in on this meeting where the announcement 
was made? A. Yes. 

Q. This was some time in the middle of April,I believe? A. Yes. 

Q. Will you tell us what occurred at that meeting? A. In the 
meantime, I believe, they got some figures on different insurance costs 
and presented to the boys to look over to see what they thought of it, 
and from there on, Mr. Houston carried on. 

* * * * * 

A. I don’t know whether you call it a ballot. There were two 
choices. The new plan against the old one, and the men felt -- the men 
filled out their card and turned it back to the company as to what plan 
they wanted. 

Q. And that was done some time before May Ist, is that right? 
A. I think so, yes. 

Q. Now, Mr. Libert, there has been testimony that on April 26th 
and 22nd you had meetings with two groups of employees, do you recall 
that? <A. That's right. 

Q. Can you tell us how the April 22nd meeting came about? 

A. Well, it was reported that there were, that a certain group had some 
gripes, things they didn't like about what was going on, and they wanted 
to know if they could meet with me, and I answered them yes, anytime 
that they wished to. I did suggest this, to geta cross-section of their 
groups, that it would be better, and not all one type of people. 


Q. You mean people from one department? A. To get them 


from all departments. 

Q. Who did you make that suggestion to, do you recall? <A. No, 
I really don't. 

Q. What was the next thing you heard after you had this discussion? 
A. Well, they wanted to meet so I set the date, I think it was the next day, 
in the afternoon, and I asked not to have too big a group so that we could 
spread them and we'd have one meeting, get their gripes and have another 
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meeting following and get their gripes, and we did that. 

Q. So you met with these two groups on the 22nd? A. On the 
22nd. | 

Q. Will you tell us briefly what occurred on the two meetings on 
the 22nd? A. The first thing I said, "I’m not going to try to answer 
all your gripes at this time, but I would like to get them all and record 
them," that I would study the gripes and I'd call them back as a whole 
body. | 


Q. Then the various individuals did what? A. | They put in their 


gripes, and then two days later I called them back in and told them 
what we could do and what we should do. | 

Q. In other words, you responded to their complaints A. I 
responded. | 

Q. As a result of this response to their complaints, Mr. Libert, 
was there any change in basic policy, in the company's basic labor 
policy atall? <A. No. | 

Q. Were these gripes of individual employees? A. Individual 
employees all the way through. 

Q. Now, Mr. Libert, there has been testimony concerning organi- 
zational activity I guess that started in February, 1963. Had there been 
previous Labor Board elections conducted among oe Engineering 
employees? A. Oh, yes. | 

Q. Can you tell us the year when the last one was conducted? 

A. 1958. | 

Q. Was there any organizational activity between employees be- 
tween the last election and February, 1963? A. Off and on, yes. 

Q. Getting back for a moment again to the April 22nd gripe meet- 
ings, did you have any knowledge as to how the employees who attended 
that meeting, were selected? A. None whatever. | 

Q. I think it was Mr. Wellens that testified on some tool room 
rate changes during the Spring of 1963. Do you recall that testimony? 
A. Yes, Ido. 
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Q. About changing the rate from one rate to another? A. Yes. 

Q. Can you tell us what you know about that situation, Mr. Libert? 
A. Well, we have certain rates that we use, base rates, for figuring jobs. 
We use the same base rate in every department depending on what they 
do. It was called to my attention later that the tool room was being cut 
and I said it was impossible, they couldn't cut, they had no authority to 
cut. Well, they said we will prove it to you. WhatI did, I got out their 
earnings and I couldn't see where there had been any cut, but Mr. Odum 
had used and given a sheet to all the foremen on their base, how to figure 
out their piece work, the base on which they could figure out their piece 

work, and he gave one to the tool room also. The tool room base 
work was 3¢ higher than the plant, and they immediately started figuring 
piece work on that basis. The minute I found out, I told Mr, Odum he had 
to straighten that out, he had no right to do that. It was purely an error 
on his part. 

Q. That’s how come the old rates were established? A. The old 
rates were established immediately. 

* * * * * 

Q. Can you describe for us the layout of the stockroom? The 
area? A. Well, we have probably, the stock room is 150 feet in length 
and probably 200 feet wide in some places. Some of it is two stories, 
better than fifty percent. There are times when our material comes in, 

they authorize this material to come in ata certain time and when 


we get an overflow of that material coming in, we have to work overtime 


to put it away, clean the floors so that we can get material out of the 


stock room. That creates overtime periodically. Sometimes we work 
certain dates or departments overtime and we have to have the stock 
room operated at that time, and we also authorize overtime to the stock 
room - not always the whole stock room, but groups. If our repair de- 
partment gets a run on repairs, we have to do the same thing. We have 
to work overtime to get repairs out. Sometimes we run our repair de- 
partment nine hours a day, then we will jump it up to ten hours a day, 
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then we will drop back to eight hours a day. It varies with the seasons. 


That's why our stock room fluctuates. | 

Q. Is that a recent situation? A. No, it has always been that way. 

Q. Are you familiar enough with the operation of the stock room 
to know whether or not some of these stock distributors or movers are 
periodically requested to wash windows or sweep floors? A. Here's 
what we do. When we have a job of that sort the foreman in that depart- 
ment gets permission to wash windows. The foreman say, "Sure, go 

ahead."' Then he goes to the men in that department and says, 
"Will you work", "will you work". There are many of them that don't 
want to, many of them do, so they get the job of cleaning windows, sweep- 
ing floors and cleaning up the place. 

Q. Is it unusual to sometimes do this window washing on overtime 
basis? A. If sometime we have too many men on overtime basis and 
they are standing around, they are asked to do this or some other chore. 

Q. Whose job is it to sweep floors in the stock room area? A. 
The stock room foreman may ask any of his group to do it. 

Q. Is keeping the place clean one of the normal operations of the 
department? A. Right. | 

Q. Did you issue any orders that the stock room was supposed to 
be given any overtime during this two week period? A. No. 

Q. Now directing your attention, Mr. Libert, to the Company's 
policy with respect to set piece work. I think you heard testimony that 
at least three rates in the structural department were changed some 
time in the Spring, 1963, Are you familiar with this change at all? 

A. Iam familiar, but not with the rate he is speaking about. 

Q. I think these were crawler box rates? A. Yes. 

Q. Did you have any knowledge these rates were changed until you 
heard the testimony on it? A. No, I did not. 

Q. Can you tell us, Mr. Libert, the circumstances under which 
incentive rates were changed? When is the rate changed? Give us the 
different type situation when a rate is changed? x When we have a 
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change, the engineering department might change their rates, or if the 
foreman has any idea how to cut costs, such as in the welding, he might 
come up and say, "I can take twenty percent off the welding by narrow- 
ing up the groove for the welders", or some other method that they have 
probably part done by hand and probably part done on the automatic. 
Then, of course, your short runs, we may set a price of a certain amount 
of money on a piece and it has been customary to run them in lots of 
fifteen, twenty or thirty pieces, and we cut it down to five pieces, then 

we have to add for handling, for moving the stock, and we have to 
change the rate for that particular run. 

Q. Do you have situations where an employee simply claims he 
can't make out on the rate? A. Oh, yes. 

Q. How is it handled when it is presented? A. Well, of course, 
the foreman asks him what's wrong and he says, I can't do it for that 
price and still maintain my rate. Then we will order a time study. 

Q. Are there occasions when a rate may be changed without a 
study? A. If it's an engineering change and we can evaluate what time 
change is, we will set a price for it. 

Q. Now, Mr. Libert, I have before me a form called Form 279, 
and it’s headed "Notes of Rate Change". Is this form made out whenever 
a piece work rate is changed? A. Yes. 


Q. That report goes where? To the office? A. It goes to the 


foreman, the foreman orders the time study to find out what's wrong 
with the job, then he makes the change, then it goes up to the superin- 
tendent for an O.K. on the job. 

Q. Now these forms that you have, 279, reflect every incentive 
rate change? A. Yes, every incentive rate change. 

* * * * * 

Q. Ishow you a form for June 14th, 1962, and in this instance the 


rates was increased from $4.00 to $5.00 - the reason was ‘rate error’. 


* * 


BY MR. HOEBRECKX: 
Q. Tell us what you know about this crawler box rate change? 


A. We put in some new equipment about three or four years ago, what 
we call wire welders. When we put those in, we were able by putting 
in smaller grooves to speed up the job ~- apparently they cut the job at 
that time, and I think that they were unhappy, they couldn't make their 
Same rate as they had prior to that time. Probably the job was cut too 
much and they were ordered to take another time study. When they 
took that time study and took everything into consideration, then they 
put it back, and what we did save on the job, we saved material. 

Q. When was this time study taken? A. I wouldn't know the 
date. 
Q. Do you remember when Mr. Counard was told by the time 
study man-- A. Counard wasn't welding at the time. He made a state- 
ment we had forty men. There's five men. He didn’t know. We don't 
have one hundred welders, we have about fifty, so he didn't know that 
either. I think he is not in a position to know. 

Q. Is it your testimony these jobs were restudied when the men 
complained about them? A. Yes. | 

Q. And the rate was adjusted as a result of the time study? A. 

It was adjusted as a result of the time study. | 

TRIAL EXAMINER: As I recall, Counard testified this was done 
shortly before the election. Is that correct? | 

THE WITNESS: I couldn't answer that, sir. 

TRIAL EXAMINER: Would your records at the plant show that? 

THE WITNESS: Oh, yes. 

BY MR. HOEBRECKX: 

Q. Were these the only rates changed in the rates preceding 
election? A. I suppose there were many of them, some lowered, some 


raised. 
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Q. On that point, Mr. Libert, has the company had an established 
method of establishing piece work rates over the years? A. Yes. 

Q. Was there any change made in the method or policy of setting 
piece work rates in the Spring of 1963? A. No. 

Q. Did you issue any instructions to this man Johnson with respect 
to these crawler box rates? A. No, that's handled in the departments 
themselves. The foreman of the department. 

Q. Now tT would like to direct your attention to some testimony 
with respect to working on fixtures. I think it was Mr. Evans who testi- 
fied to that. Mr. Evans testified -- pefore I ask that, is this matter of 
working on fixtures a large portion of the work Evans does? A. It's a 
very, very small portion of what he does. 

Q. Did you have anything to do or do you know how these rates on 
these two jobs Evans testified to, were set? Were they set any different 
way ? 

A. No, in the same way. 

Q. Can you account for Evans’ testimony that on these two occa~ 
sions he received a much higher earning than he did on previous occa- 
sions? A. Ibelieve Ican. Those are one-piece jobs, probably we 
never get mcre than one. We give him the type work he has to do and 
what he has to do from the tool room. After he sets up, then the tool 


room foreman will go down at his machine and stand around and watch 


what he is doing and try to evaluate the hours it’s going to take to finish 
that job, and when he is satisfied he can do that - it's a temporary price, 
because we only get one, and he will evaluate that and go back to his 
office and turn out a planning card with the price thereof. 

Q. The price for doing that operation? A. For doing that job. 
That card will be picked up and then here's what they can do. If they 
got three hours that day on that particular jig that he is going to do, if 
he has a good run and he is averaging maybe $2.50 or $3.40 on his regu- 
lar production work, he can take, remove hours from his fixture work 


and he will get less for his production and more for his fixture. He takes 


69 


it away from one job and puts it on another job. When you figure the 
hours money-wise, it will be more on the fixture, or you could work it 
vice versa. | 

TRIAL EXAMINER: As a practical matter, are his earnings 
more? | 

THE WITNESS: No. 

TRIAL EXAMINER: Explain that to me. 

THE WITNESS: He has a price sheet for his earnings. Supposing 
that machine is set at $3.00 an hour. By two o'clock in the afternoon he 
takes up his average and he has made himself about $3.50, maybe $4.00 
an hour. He gets this fixture on there. Then he takes some time off of 
his production in hours only, so it reduces his hourly rate on his produc- 
tion, but it will increase it on the fixture. He gets probably, I don't 
think he gets three hours a month on that kind of work. It just happens. 

BY MR. HOEBRECKX: | 

Q. The point is, if he wants to assign two and a half hours to fix- 
ture work, he can do so; if he wants to assign three hours to fixture 
work, he candoso? A. That's right. The money would be the same. 
He tries to balance up his earnings for the day. ! 

Q. Mr. Libert, you were in the Court Room when Mr. Evans testi- 
fied he had a meeting with you some time shortly after the hearing be- 
fore the National Labor Relations Board, I think that was in April, 1963? 
A. Yes. | 

Q. Did you meet with Mr. Evans about that time? A. Yes, I did. 


Q. Can you tell us how that meeting came about? A. He wanted 


to see me to talk about his personal job. 

Q. How did that word get to you? Did he say that to you directly? 
A. No, he didn't tell me that directly. A man came up and told me and 
I said any time he wants to come up, to come up and I will discuss it. 

Q. Did he come up to your office? A. Yes, he did. 

Q. Tell us briefly what happened? A. He talked about the security 
of his job. I said "What do you mean by security. You have been here 
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twenty-seven years and you still have your job." Well, he said, there's 
other things. He said there’s a policy, what's going to happen. I said 
nothing that I know of. Then he discussed something about the prices on 
his job and I knew he was coming up, So I had his rate sheet, his earn- 
ings, for several months. I said, Here's your rate sheet, here's your 
earnings. Is anything wrong with that” and he said, ''No, it looks good.” 
We might have discussed other things, but that was the base. He wanted 
to know where he sat, I imagine. 

Q. Was there any discussion on a union atall? <A. Not atall. 

Q. Was the Union even mentioned? A. No. 


(Whereupon, Respondent's Exhibit 
No. 9 was marked for identification.) 


Q. Mr. Libert, I show you a document identified as Respondent's 
Exhibit No. 9 and which contains three sheets, and which is a summary, 

a total of hours worked semi- monthly for the period January 1st through 
June 30th, 1962 and 1963, and ask if this exhibit was made up at your 
request from records kept regularly by the Company? A. That's right. 

MR. HOEBRECKX: I offer Respondent's Exhibit No. 9 into evidence. 

MR. MASLANKA: No objection. 

TRIAL EXAMINER: There being no objection, Respondent's Exhibit 
9 will be received in evidence. 

* x 

BY MR. HOEBRECKX: 

Q. Mr. Libert, I show you another document which has been identi-~ 
fied as Respondent's Exhibit 10, and which purports to be a schedule 
showing the average hourly earnings in various departments of the plant 
as well as the plant-wide average for various two-week periods running 
from January 1, 1963 through September 15, 1963, and on the bottom it 
shows "Prepared by Virgil Christensen, Personnel Dept. 10-2-63"', and 
I ask you if this was made up by records regularly maintained by Mr. 
Christensen, at your request? A. That's right. 
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MR. HOEBRECKX: I offer Respondent’s Exhibit No. 10 in evidence. 
This will show, Mr. Examiner, plant-wide, as well as average hourly 
earnings for employees for various departments, in order to show there 
were no shifts in various employees. 

TRIAL EXAMINER: Tell me in conclusionary terms, what it shows? 

MR. HOEBRECKX: The exhibit shows average hourly earnings, 
plant-wide average earnings, did not fluctuate. The low is $2.6385 per 
hour in August to as I see it, to 2.6553 in January. Those are the highs 
and lows. It fluctuated between those levels. It shows average hourly 
earnings of employees on piece work, hourly rates in everything else. 
The purpose of this exhibit was to show there was no attempt to increase 
immediately before election, and a reduction after election. 

TRIAL EXAMINER: According to your Bee it shows 
there was no increase before election? 

MR, HOEBRECKX: There was no juggling of rates, that's right, 
sir. The other one shows overtime and this one, shows rates. 

TRIAL EXAMINER: Average hourly earnings ? | 

MR. HOEBRECKX: That's right, overall earnings of all employees. 


TRIAL EXAMINER: You use average hourly rates and piece rates. 


Are they synonymous ? 

MR, HOEBRECKX: If the company had piece work rates which would 
reflect itself in hourly average earnings. 

TRIAL EXAMINER: So average hourly earnings is the ultimate 
result? 

MR. HOEBRECKX: It is the money the employee has earned. 

TRIAL EXAMINER: There has been testimony here that the rates 
aren't controlling, that what is controlling is the earnings. Am I correct? 

MR. HOEBRECKX: You have two kinds of rates in this plant. You 
have hourly rates, in other words, the man paid by the hour, and then you 
have people working by the piece, in other words, he gets paid so much 
for completing this operation and the more pieces he completes and 
finishes, the more he earns. Those piece work earnings would be reflected 
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in his average hourly earnings, because average hourly earnings are made 
simply by dividing -- 

TRIAL EXAMINER: I hope you can appreciate I cannot be expected to 
evaluate it at the moment what to me is a rather complicated thing. As a 
matter of fact, even the witnesses were rather confused about it. I make 
this comment in this regard. As far as I am concerned, the issue is rather 
simple in the sense that the Government in substance is contending without 
crossing the 't’s’ and dotting the ‘I's’ that there was earnings increase, 
rates increase, bonuses were mentioned, immediately prior to the election. 
Their contention is that that was motivated by a desire to effect the election. 
You are contending that there was no such increase. So that if there was 
no such increase, there couldn't necessarily be any influence of the employees 
in the election. 

MR. HOEBRECKX: Our contention is that there were increases made 
in the routine way just as there had been all the time; that there was no 
basic change in policy in changing hourly or incentive rates. The proof of 
that is in the average earnings of the employees. 

TRIAL EXAMINER: What comparison do I have to make to bear out 
your contention in the record, between the period say six months before the 
election, to compare with your contention that there was no increase, but 
this is merely a routine matter? 

MR. HOEBRECKX: Respondent's Exhibit 10 takes care of that. It shows 
January 1st to the 15th, which was before there was any union in the picture, 
the average employee during that period earned an average of 2.6432 an hour 
throughout the plant. An election was held May 8th, and in April there is a 
figure in here that says the average employee again throughout the plant, 
earned 2.6473 for one period and 2.6550 for another period, That was no 
abrupt increase. January 1 to 15, the first half was 2.6432 and the second 
half 2.6553. The first half of April, 2.6473 and the last half, 2.6550. It 


happens to be the same the last half of April as the last half of January. 
TRIAL EXAMINER: Are your earnings pegged to any cost of living? 
MR. HOEBRECKX: No, there's no cost of living adjustment clause in 


this agreement. 
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Let me ask the witness -- 

@. (By Mr. Hoebreckx): I understand, Mr. Libert, that in March of 
1962, there was a five-cent across-the-board wage increase granted to 
all employees? A. Yes. | 

Q. Was there any overall change in rate made between those periods ? 
A. No. | 

Q. An ! 

MR, MASLANKA: We object to this, Mr. Trial Examiner. 

TRIAL EXAMINER: Are you objecting to the admission into evidence? 

MR. MASLANKA: Yes, sir. | 

TRIAL EXAMINER: Of which exhibit? 

MR. MASLANKA: Number 10. 

TRIAL EXAMINER: I will assume it is being offered. 

MR. MASLANKA; Do you want me to state my objection? 

TRIAL EXAMINER: Yes. 

MR. MASLANKA: First of all, this document sets an average of 


employees in the plant, it doesn’t show how many employees were averaged 


out to get the figures. 

TRIAL EXAMINER: Just one mement. I would tice you to answer 
these as he raises the question. 

Q. (By Mr. Hoebreckx): How was this average arcived at, Mr. Libert? 
A. Is that the one with each department? 

Q. Yes. A. We take all the employees in that department. 

Q. And you take their total hours? A. Yes. | 

Q. And divide it by what? A. Earnings. 

Q. You divide earnings into total hours? ee the way I've always 
gotten it. 

MR. MASLANKA: There's no way of figuring out whether it's over- 

time included, whether new employees were considered, how many new 
employees they had. I assume new employees make less money than old 
time employees. I assume employees make more on piece work than new 
employees; whether all these employees were on piece work rate. As 
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Mr. Hoebreckx stated, even a five-cent increase across-the-board makes 
no difference. 

MR. HOEBRECKX: I did. not make that statement. 

MR. MASLANKA: If a five percent increase was granted it should 
show an increase of at least ten cents. This shows a drop, where in- 
crease was supposed to have been granted. 

MR. HOEBRECKX: The five percent bonus was granted which was 
payable on earnings and is payable in January of 1964. There was no five 
percent bonus in any of these figures. A five-cent increase was granted 
in 1962 and not in 1963. 

MR. MASLANKA: We don't have sufficient amount of figures to 
compare, 

TRIAL EXAMINER: What additional figures do you want? 

MR, MASLANKA: I don't want any figures. 

TRIAL EXAMINER: I am passing on your objection now. 

MR. MASLANKA: This isn't sufficient number used to complete 
each average. It doesn't show whether some employees were on a day rate. 
That's a different way of figuring earnings than on piece work rate. 

MR, HOEBRECKX: This exhibit is a plant-wide everage. It varies. 

TRIAL EXAMINER: In other words, you aren't just picking out a group 
or groups ? 

MR, HOEBRECKX: No, sir. Of course, there are three department 
averages to show assembly shop, tool room and machine shop, and all it is 
proposed to show is that there was no abrupt increase in earnings immedi- 
ately preceding the election and a drop in earnings followed the election, 
which was implied by some of the testimony, at least that is the implication 
that they were trying to make. 

* | * * * * 

TRIAL EXAMINER: All right, the exhibit No. 10 will be received in 
evidence. 


(Whereupon, Respondent's Exhibit No. 10 previously 
marked for identification, was received in evidence.) 


MR, HOEBRECKX: I have no further questions of this witness. 


* * * * * 
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CROSS EXAMINATION 
Q. (By Mr. Maslanka): Mr. Libert, did you know Evans was a 
leader in the organizing campaign? A. Not absolutely a leader. I know 
he was implicated, but not a leader. Ididn't know. 
Q. You say he was implicated? A. I knew he was a union man. He has 
always been as far as my knowledge. | 
Q. He attended this Board hearing some time in | the early part of 
April? A. What hearing? | 
Q. Did you attend a hearing for the purpose of setting an election in 
the plant? A. Idon't understand the question. | 
Q. Do you recall some time in the early part of April where a group 
of employees met and a number of management sae met at the same place and 
and there was -- 
MR, TROWBRIDGE: We will stipulate there was. 
Q. (By Mr. Maslanka): Do you recall, Mr. Libert, that you were 
there? A. I would like to know what meeting it was. 
Q. It was a hearing. | 
MR. TROWBRIDGE: It was at the City Hall, Mer, Libert. 
THE WITNESS; Oh, yes. 
Q. (By Mr. Maslanka): And Mr. Evans was there? A. Yes. 
Q. In reference to that date, whether you recall the date exactly or 
not, wasn't it a few days after that that Evans came into your office ? 
A, It might have been, I don't know. : 
Q. Do you recall telling Mr. Christensen to go down and get Evans 


and have him come down to your office? A. Yes. 

Q. That is how come Evans came to your office? 

Q. That's when you discussed with Evans the gripes of the various 
employees he knew of, including his own? A. That's right. 


* * * | * 


Q. Now going back to January when you had meetings regarding the 


insurance, who set the date for those meetings? A. Mr. Houston set the 


date for those. 
* 
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Q. Do you know how employees were selected to come to the meet- 
ings in April? You stated you wanted to keep it down in number. A. You 
mean the third meeting? 

Q. Either the one April 22nd or the 29th, I guess? A. The 29th I 
told them, I called them in, the same people. 

Q. Now referring to the first meeting on April 22nd you stated you 
wanted to get a cross section? A. Yes. 

Q. How did you select those people? A. I don't know how 

they selected them. I had nothing to do with it. I just asked if they 
would select a:cross section, that we would get more gripes. 

Q. Did you ask the foremen to select these people? A. Yes. 

Q. Do you recall what foreman? One in each department? A. One 
in each department, yes. 

Q. And you asked him what? A, That they would select. 

Q. He would transmit to those people to select one or two in each 
department, is that it? A. Yes. 

Q. But you initiated that by talking to each of the foremen? 

A. That's right. 

Q. Now,! Mr. Libert, in regard to Mr. Odum making an error in the 
rate. Do you recall that? A. Yes. 

Q. One of the employees had come to you and complained that this 


job wasn't paying enough, and you said you would look into it? A, That's 


right. 
@. You said to Mr. Odum, you had no right to make this change— 
downgrading it? A. That's right. I told him to take care of that error 
error that he had done. 
Q. This error was made some time in January. A. I don't know. 
I wouldn't know when it was made. 
Q. You didn't check to see how long this error had continued? 
A. No. 
Q. Then you gave instructions to somebody to set it back according 
to where it should be? A. According to our method of figuring. 
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Q. That was the end of April when you discovered it? A. Yes. 
Q. Did you post anything on a bulletin board that there was going 
to be a change? A. No. | 
. Did you tell anybody why you were going to change it? A. No. 
. You didn't explain to anyone that Mr. Odum had made an error? 


. You just changed it back to the old rate? A. Yes. 

. Mr. Libert, prior to the time the end of April, 1963, when is the 
last time you knew the windows in your plant were being washed? A. Well, 
we keep washing the year 'round, you might say. | 

Q. If an employee hasn't got much to do you will ask him to wash 
windows? A, Yes, on a Saturday or a nice day he can pick out, he will 
ask different groups, 'Do you want to work to wash windows". 


* * * x | * 


Q. If a foreman can save ten or twenty percent on an item, that is 


what you want him todo? A. Yes. 

Q. Do you consider it feasible for people to come in on Saturday, to 
get time and a half to wash windows? A. We either have to do that or get 
outside help to do it. We only have so many people todo our work and we 
need the people that are there during working hours. | 

Q. You felt you wanted to pay these people time and a half to wash 
windows and sweep floors on two particular Saturdays? A. Yes. 

@. Can you tell us why you never finished the job? A, I didn't 
know they didn't finish the complete job. Very often they will wash half of 
them and probably in six months they will complete it, 

Q. You feel in this particular period the windows were so dirty that 
these windows had to be washed ? A. They were pretty dirty. 

Q. And then after election you stopped, and did not finish? A. Well, 
when the week was up, the week was up, that was it. | 

Q. What is your busy part of the year, Mr. Libert? A. Well, I think 
when I say I think, I shouldn't say that. But it's around -- it will start in 
March and it will run through September, October and November, and then 
she starts slacking off. | 
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. Then does production slowdown? A. Production slows down. 

Q. You have less overtime? A. We have less overtime in those 
periods. We should have. 

Q. One of your busiest parts of the year then would be in the Spring, 
around April? A. I would say so. 

* cd * * * 

. But nothing was done during this period of time after the time 
study to increase these rates for the men until April, 1963? A, Idon't 
know when that went into effect. I don't know the date. 

Q. But nothing was done until they actually raised the rate? A. That's 
right. 

* * 

ALAN HOUSTON 
was called as a witness by and on behalf of Respondent and, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
(By Mr. Hoebreckx): 


* * * * 


Q. Are you employed by Northwest Engineering? A. Yes. 
Q. In what capacity? A. President. 
* 


* a * * 


Q. There is testimony in the record you attended the meetings with 
a group of employees January 12th, relative to insurance? A. That's right. 

Q. Can you tell us how you happend to be at that meeting? How the 
meeting came about? A. Mr. Libert gave me two separate petitions, that is, 
they were supposed to be the same petition, but two different batches of the 
same petition, and it requested additional or an increased insurance, and 
I told Mr. Libert if he could get a representative group of employees from 
the plant that would be willing to discuss their request for additional in- 
surance that I would be glad to meet with them. A meeting was set up for 
that January 12th and Mr. Libert and I met with these five employees. 

Q. Can you tell us briefly what occurred at that meeting, Mr. Houston? 
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A. Well, in general they said that they were dissatisfied with the 
then present group insurance plan and especially so, the fact that it in- 
cluded a Twenty-five dollar deductible, and that there was no life insurance 
included in it, and that it had no provision for them to continue on this 
group insurance at a fairly low rate after they retired, Outside of that 
they seemed to want more insurance or what might be termed a better 
insurance plan. But they didn't know, as far as I was concerned, just 
what they did want. That meeting broke up with my saying that the company 
would investigate additional group insurance plans and increased benefits 
and, well, I'm not sure now, there was at least one of the men who volun- 
teered to obtain group insurance plans from other companies in the locality. 
I believe there were two of them that actually volunteered, although one 
said he didn't think he would be able to accomplish much, 

Q. That was how the meeting broke up that time? A. Yes, that's 
right. | 


Q. Following the January 12th meeting, Mr. Houston, what did you 


do in connection with this request for new group insurance ? A. We started 
to investigate group insurance plans that were available at other plants in 
the locality and in general, investigated costs and the benefits available 
under several or from several group insurance companies. 

Q. Did you have any assistance in this investigation ? Did you work 
with anybody on it? A. In the main yes, I worked with Miss Campbell. 

Q. Who is Miss Campbell? A. She is the Secretary of the Company. 

Q. Then we have a meeting on the 16th of March. Did you call that 
meeting or how did that meeting come about? A. Yes, I called that meet- 
ing. I asked Mr. Libert to arrange for that meeting because I wanted these 
five men to tell my father a little bit about the request of the employees for 
additional insurance, and I also wanted to see whether they had been able 
to come up with any plans on their own, or whether their thoughts with re- 
gard to the type of plans they thought they should have, that is, whether they 


had any further thoughts as to what plans they should have. 
* * * * * 
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Q. Tell us briefly what occurred at the March 16th meeting? 
A. We met with these five men from the shop. One man produced, I 
think in total he produced three plans, that is three different plans from 
three different local plants. One of the plans in particular was of par- 
ticular interest to these employees and it was also very interesting to us 
in management. 

Q. Was that the Hudson-Sharp plan? A. That was the Hudson- 
Sharp plan they have for their plant employees. 

Q. Was the Hudson-Sharp plan discussed at this meeting? A. Yes, 
it was. That's about all that occurred. 

* * * * * 

Q. Now Mr. Libert testified that some time in the middle of April 
there was a further meeting which you met with employees and told them 
about an insurance program. Will you tell us about that? A. Yes. The 


Company had made up its mind that it was willing to increase the group 


insurance benefits, a certain amount, and I called these five men up from 


the shop. We had a meeting at which I outlined to them what the company 
considered a very good group insurance plan that had considerably in- 
creased benefits over their present plan, and in a general way I outlined 
that plan to them; that it paid hospital room of Sixteen Dollars instead of 
Fourteen Dollars, and had a Three Hundred Dollar medical schedule instead 
of a Two Hundred Fifty Dollar medical schedule; that the Twenty-five de- 
ductible feature had been eliminated, and that we would incorporate a major 
medical plan. I further told them that we were prepared to put this plan 
into effect, that our present insurance, that is group insurance, expired 

on May ist and that if we were to change group insurance plans that 

we would like to put this change into effect on May 1st; that we were 
calling them up and as I recall, I told them this was fairly fast with- 
out much notice on their part, but that I would like an expression from 
them as to what they thought of this plan. They all thought it was quite an 
improvement and we told them that we proposed to put a ballot out to all 

of the employees and allow them to vote for this new plan or to continue on 
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Q. The new plan involved higher employee contribution rate, did 
itnot? A. That's right, it did. They expressed a great deal of satis- 
faction with this new plan, and we subsequently did issue ballots to all 
the employees and they voted for their preference. I misspoke there, 
we did not issue ballots to all employees, we issued ballots to all em- 
ployees who had dependent coverage under the group insurance. 

Q. It was only those who had dependent coverage who had higher 
employee contribution? A. That's right. 

Q. The plan was approved? A. Yes, it was. | 

Q. One other thing, Mr. Houston, there has been testimony here, I 
think, by Evans, regarding a vacation plan. Are you familiar with the 
company's vacation plan, how it is computed? A. Yes. 

Q. Was there any change in the overall vacation plan in 1962? 

A. Yes, there was a change in that the hours per week — this vacation 

plan takes their average hourly rate times the number of hours that the 

job is working, times the number of weeks of vacation which they are 
eligible for. | 

Q. In that formula, did that formula exist last year as well as this 
year? A. That formula has existed for several years, a great many years. 
The difference was that in 1963 the hours that the plant was working were 
forty-five hours per week. The standard hours, that is that the plant is 
working. Of course, there are many variations from this so-called standard 
hours, but those are the hours that we consider that the plant is working and 
we consider the plant to be working forty-five hours in 1963, whereas in 
1962 it was only working forty hours. 

* * > 

CROSS EXAMINATION 

Q. (By Mr. Maslanka): Mr. Houston, I think — correct me if I'm 
wrong, you testified they worked a longer week in 1963 than they did in 
1962? A. I testified the so-called standard hours that we consider the 
plant would be working, was longer in 1963 than it was in 1962, right. 


* * * x | * 


Q. I show you what has been marked Respondent's Exhibit No. 9. Can 
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you show us where your standard hours are more for 1963 than 1962? 
A. This isn't standard hours, this is actual hours. 

* * * * * 

Q. So that has nothing to do with the amount of earnings an employee 
made in 1962 or 1963, or the actual amount of hours he worked in 1962 or 
1963? In your definition of standard hours, does a man get paid according 
to standard hours or actual hours? A. A man gets paid according to 
actual hours, but under this vacation, he will get vacation in some cases, 
a vacation based on more hours than he has worked and in some cases 
based on less hours than he has worked. But it would be practically 
impossible for us todo it any other way. 

Q. Than using standard hours? A. Than using an average such as 
we do. 

. And that is standard hours? A. That's right. 
. And in 1962 you used forty? A. Right. 
. And in 1963 you used forty-five? A. Right. 
* * * * 

Q. One simple question in regard to vacations, then I will stop. 
Did they get more for vacation in 1963 than they did in 1962? A. Yes. 

* *x sd * * 

Q. When did you make final decision to take the insurance company 
you finally took? A. It was about two days before I had the final meeting 
with these five employees, about April 15th. 

Q. Do you recall who made the decision? A. No, that was a group 
decision. 

Q. Yours and who elses? A. Miss Campbell and Mr. L. E, Houston 
and Zeke Libert. 


* * * 


REDIRECT EXAMINATION 


Q. (By Mr. Hoebreckx): *** Then in any event, would any announce- 


ment of forty-five hours been made prior to June 1st? A. No. 


* * * * 
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BERNICE E. CAMPBELL’ 
was called as a witness by and on behalf of Respondent and, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
Q. (By Mr. Hoebreckx): *** Are you employed by Northwest 
Engineering? A. Yes, sir. 


Q. What is your capacity? A. Secretary of i Company. 


Q. You have been sitting in the Court Room and have heard Alan 
Houston testify he spoke to you about group insurance some time in July? 
A. Yes. : 

Q. Did you do anything about it after Mr. Houston spoke to you? 

A. I was working on it all the time. I got about six or seven companies’ 
data personally, the prices they charged and I got the whole thing and 
worked it up and it didn't take a few days, it took quite a while. 

* * * * | * 

Q. Miss Campbell, I show you what will be marked for identifica- 
tion, Respondent's Exhibit No. 11. 


(Whereupon, Respondent's Exhibit No. 11 
was marked for identification.) 


Q. (By Mr. Hoebreckx): This is a document you gave to me which 
indicates it came from D. E. Wolfe, dated January 30th, 1963 and it is an 
analysis of claims. Do you recognize that document? A. Yes. You 
were working out how the claims went with the deductible and without. 

Q. Is that one of the surveys or analyses you had Mr. Wolfe make 
during this period? A. Yes, we made quite a few of them. 

* * * * * 

Q. (By Mr. Hoebreckx): Miss Campbell, I show you what has been 
marked Respondent's Exhibit No. 12, which is a letter addressed to you by 
Lincoln National Life Insurance Company relative to a rate eliminating 
deductible and ask if this is a copy of the letter you received from Lincoln 
National Life? A. Yes. 

* * * * * 

MR. HOEBRECKX: I am going to propose a stipulation and if it is 
acceptable I will not have to put in correspondence and interrogate the 
witness any further. From a period from the middle of January to at least 
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through March 8th, Miss Campbell and other people in the company were in 
telephone contact and letter inquiries, making inquiries concerning group 
insurance programs; that during this period there were meetings and 
correspondance and ‘phone calls with insurance people with a view of 
finding out various factors that would influence the decision on changing the 
insurance program. 

MR. MASLANKA: Mr. Trial Examiner, we would be willing to sti- 

pulate to that except as I understand it, the letters Mr. Hoebreckx 
has, indicates Equitable and Lincoln Life. If the witness will testify or if 
he can show me during this period they contacted other companies, I think 
maybe in regard to other companies -- we will stipulate what Mr. Hoebreckx 
stated, limiting it to Equitable and Lincoln Life. 

TRIAL EXAMINER: I will accept it as to that. The stipulation is 
approved. 

Q. (By Mr. Hoebreckx): Miss Campbell, did you contact any other 
insurance carriers other than Equitable and Lincoln? A. Mr. L. E. 
Houston and I had an appointment with Prudential on January 21st, in the 
afternoon. That was our first appointment other than that with Lincoln. 

Q. Did you have any contact with Employer's Mutual of Wausau? 

A. On the telephone we had contact with them and they gave us a bid. We 
had contact with the one on Walnut Street, I can't think of the name. 

Q. Did you make any inquiry of Blue Cross-Blue Shield? A. No. 
Hardware Mutual came in, but we told them we had all of the quotations 
that we needed. 

Q. Can you tell me when you talked to Employer Mutual? A. That 
was after we decided on just what we wanted to request for and I think it 


was the latter part of March. It was in about the middle of March. So 


when we got everything together, we decided what coverage that we would 


ask for. 
* * 
CROSS EXAMINATION 
Q. (By Mr. Maslanka): *** You say Hardware Mutual came in and 
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you told somebody who came in, you had all the quotations you needed. 


Was this before or after the middle of March? A. That was after the 
middle of March. 

Q. So you had already decided what you wanted in the middle of March 
and you told Hardware Mutual there was no need for quotations, you already 
decided what you wanted to do in respect to Lincoln National group in- 
surance in the middle of March, is that correct? A. What do you mean 
by that? | 

Q. As I understand, you have a letter here from Lincoln National Life 
in which the letter says the rate would increase $4.43 2 A. That was only 
part of it. | 

TRIAL EXAMINER: Let the record note he is a to Respon- 
dent's Exhibit No. 12. 

Q. (By Mr. Maslanka): That is actually the amount of money you 
increased when you put the insurance into effect? A. What? 

Q. Isn't that the amount it was increased, $4.43 2 A. Yes. 

Q. And adding $8.30 and $2.79 made a eae $4.43? A. That's 
not those figures. | 

Q. The figure here from the letter says it wonue. increase $4.43 ? 

A. It's just an accident. | 

Q. Had you decided on the insurance plan, Miss Campbell, or is it 
Mrs. Campbell? A. Miss Campbell. 

Q. Had you decided on the insurance plan prior to the two meetings 
that the employees had with Mr. Houston? | 

TRIAL EXAMINER: Do you know the date of the two meetings ? 

THE WITNESS: No. 

TRIAL EXAMINER: Give her the date. : 

Q. (By Mr. Maslanka): Some time after the middle of March I 
believe, I'm not too sure of the date myself — about the 16th of March? 

A. What are you after? | 

Q. I just want you to answer a question. A. We were working on 
this thing trying to figure it out. I worked on this stuff for years. I had 
certain things I wanted to put in and Mr. Houston had certain things he 
wanted to put in, and we were working together. 
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Q. You say some time in the middle of March you had decided on 
what plan you wanted? A. That's right. 

Q. Was this before or after the two meetings that Mr. Houston had 
with the five representatives of the people who were petitioning for a 
better insurance plan? 

TRIAL EXAMINER: The two meetings was March 16th according 

to my notes. 

MR. MASLANKA: All right. She testified by the middle of March 
they had decided what plan they wanted. 

Q. (By Mr. Maslanka): You know there was a second meeting be- 
tween Mr. Houston and the five employees? A. Yes. 

Q. Was that before or after this meeting? A. I'm trying to think, 

I don't remember. I didn't think I would have to testify on this stuff. 

Q. I'm not trying to trap you. 4. No, I was just trying to think. I don't 
think meetings or rather getting the quotations had any bearing on anything. 
We decided to go further than Lincoln and Equitable, that's it. 

Q. But in the middle of March you said you decided on what you wanted 
todo? A. Oh, no, before that — earlier in March we decided. 

Q. So you decided earlier in March what plan you wanted? A. Yes, 
then we thought it over and we asked them for quotes. 

Q. Do you know Mr. L. E. Houston? A. Yes. 

Q. Who is he? A. I worked for him forty-two years, I ought to 
know him. 


* * * 


REDIRECT EXAMINATION 


Q. (By Mr. Hoebreckx): Miss Campbell, counsel was asking you 


when the final plan was decided upon, that is when the chanzes in the plan 
were finally decided upon. Do you know what I mean by that? A. Yes. 

Q. Not when the plan was going to get into effect, but when Mr. Houston 
said this was a group decision between you or who? A. L. E, Houston and 
Labor. 

Q. You said it occurred some time about the middle of March. I want 
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to be sure you know what he was asking about. Not the cost, but when the 


plan was decided on. When was that decided upon, if you know? Do you 
understand my question? A. I understand your question, but I don't know 

if I should answer it. I would like to answer it correctly. Before 
we ever had a petition I was working on Sixteen Dollars a day medical 
coverage and diagnostic and a larger schedule before we ever had a 
petition. That's what we finally put in and added life and medical and we 
got these quotations. I was working on this thing. I don't know if you 
wanted me to say this or not, but that's what I was doing. 


* * * * 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


* * * 


Circuit Courtroom 
Brown County Courthouse 
Green Bay, Wisconsin 
Tuesday, March 16, 1965 


The above-entitled matter came on for hearing, pursuant to notice 

at 10:00 o’clock a.m. 
BE FORE: 
HENRY SAHM, Trial Examiner 

* * * * * 

MR. MASLANKA: Mr. Trial Examiner, upon request of the attorneys 
for the respondent, I met -- oh, I am not too sure whether it was on request 
of the attorneys for the respondent but we had a meeting on February the 
8th, 1965 in Mr. Trowbridge's office. It may be I may have requested it. 

At that meeting, counsel for respondent were present and I was 
present and we discussed the possibilities of shortening this hearing. 

Mr. Hoebreckx requested that the cards that were then in my posses- 
sion be turned over to the respondents so that a handwriting expert or an 
expert on documents could view those cards and then ;ossibly from that 
viewing by the expert see if the hearing could be shortened. 

I at that time told him I was in favor of that but I would have to con- 
sult Mr. Plotkin who represented the charging party. 

After consulting with Mr. Plotkin, Mr. Plotkin had no objection to 
turning these cards over for examination. 

On February the 12th, I took approximately four hundred and seventy 
cards to a representative of the company and turned those cards over be- 


cause the facilities at this attorney's office were better than office to 


duplicate the cards, and he duplicated the cards and gave to me copies of 
the cards. 


It was requested that the originals be turned over because there was 


-- there was a feeling that the originals could be examined more accurately 


or better by an expert. 
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The originals and I believe some copies were turned over to Mr. 
Hoebreckx shortly thereafter. There were approximately four hundred 
and seventy original cards.turned over to the attorneys for the respondent 
and these cards were turned over, submitted on February the 12th. 

Now, after a period of approximately four weeks and to be exact, I 
think it was on March the 9th, Mr. Hoebreckx returned the original cards 
to me with certain statements and I briefly will state that they were in 
substance these, that the report from the expert indicated that there were 
in question approximately twenty-six cards of signers on the original. 
The signatures were compared with some documents in the Company's 
possession and there was a question as to whether or not these were the 
same, | 
In addition to that, there were approximately one hundred and I 
believe about thirty-four or five cards in which dates were questioned 
and also Mr. Hoebreckx said there may be something dther than that, but he 
never did tell me what the other question may be. | 

The remaining cards Mr. Hoebreckx told me that his expert stated 
there was no question as to signature or date; and, of course, he didn't 
say anything that there may be something else but that's what I was told. 

Now, at this meeting on February the 8th in Mr. Trowbridge's office 
and Mr. Trowbridge sent me a memo and it's fairly accurate and he stated 
in the memo also that none of us were being bound by the exact wordage cf 


this memo. 


We agreed that the cut-off date and this was another thing we thought 


we could save time on to be used to determine the date|of the number of 
people to be used in the unit and we decided that a good date to use would 
be the eligibility date which was submitted to the Board for the election to 
be held May the 8th. | 

THE TRIAL EXAMINER: That was dated March the 31st, am I 
correct? 

MR, MASLANKA: The eligibility date used was March 31st but 
when that list was made I don't think but it was made sometime after 
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March 31st but sometime prior to May the 8th when the election was held. 

What the date of the list was made, I don't know, and I don't think 
anybody really knows now, but we agreed that we would use that date. 

MR. HOEBRECKX: March 31st is mentioned in paragraph two. 

* * * * * 

Now, will you continue, please? 

MR, MASLANKA: * * * Now, in the agreement in Mr. Trowbridge's 
office, it was agreed that after the handwriting expert had completed his 
examination, Mr. Hoebreckx was to submit to me either a list of the un- 
questioned signatures or of the questioned signatures. 

Now, by the process of elimination, Mr. Hoebreckx told me that those 
signatures that were not being questioned and I think there was twenty-six 
and the cards, on which there were dates in question were unquestioned 
signatures which would mean that somewhere in excess of three hundred 
cards there was no question of signatures or dates. 

Now, I guess the approximate number where there is no question is 
about three hundred and ten and there were approximately one hundred 
and twenty-seven in which dates or dates and other things were in question 
and approximately twenty-four with signatures in question. 

THE TRIAL EXAMINER: Twenty-four? 

MR, MASLANKA: Or twenty-six. 

THE TRIAL EXAMINER: Can you or do you have or were you told 
or could you amplify on the basis of what you were told or any knowledge 


you might have otherwise what this question is with respect to dates? 
MR, MASLANKA: Yes, I think from looking at the cards myself, 
to be different handwriting. It may not be limited to date, but there are 


other spaces in the cards such as department or address or Company and 


that apparently from the examination by the expert were in different writing 
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and that's or the dates it may be in different handwriting and in those 


cards there was no question as to the signature. 

* * * * * 

I didn't talk to the expert, I talked to Mr. Hoebreckx, but he said 
there may be something in addition to dates but it would take too much 
time to explain each card. | 

THE TRIAL EXAMINER: Do you happen to know of your own 
knowledge or reasonably certain knowledge that that type of card 
whether the persons whose name appears on that signature or whose 
signature appears on those cards, that their names are on the list 
which we shall refer to as the eligible list of March 31st, 1963? 

MR. MASLANKA: Every card that I intend to submit is on the 
list. | 
THE TRIAL EXAMINER: And they were eligible to vote? 

MR. MASLANKA: Yes, sir. 
THE TRIAL EXAMINER: As indicated by that eligible list. By 
the way, will that eligible list be introduced into evidence’ ? 

MR. MASLANKA: Yes. | 

THE TRIAL EXAMINER: | 


* * 2 * | * 

Mr. Hoebreckx, is there any statement which General Counsel 
has made with which you disagree? | 

MR. HOEBRECKX: Well, I want to inform you and Counsel that 
he was the one that asked for this pre-hearing meeting and not me. 

THE TRIAL EXAMINER: You mean the one in here? 

MR. MASLANKA: Not the one in Green Bay. 

MR. HOEBRECKX: Other than that, what Mr. Maslanka has es- 
sentially said is correct except I want to emphasize that I informed him 
at our first meeting that we were entering into no stipulation as to ad- 
missibility of cards. I have told you that. 

* * * * * 

And I informed him I would give him this information but I was 
not stipulating for the purpose of admitting any cards into evidence by 
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giving him that information. That was clearly understood that we were 
going to preserve our position on the cards for the hearing. 

* * * * * 

MR. HOEBRECKX: Mr. Examiner, I would like to make one more 
comment. This list is being offered by the General Counsel of the Board. 
As I remembered the Board's order, it was authorizing the Union to in- 
troduce the evidence it offered to — it made an offer of proof on at the 


original hearing and I have informed the Board previously to this date 


that I considered the Board's activities in digging up this evidence and 
offering it at this time as highly improper in that there is no allegation 
in the complaint or charge filed that there is any refusal to bargain and 
I am going to object to the Board offering this evidence and any evidence 
that is offered in this proceeding and I am going to continue to object. 

. * * * * 

MR. HOEBRECKX: Mr. Examiner, just to shorten the proceedings, 
I assume I have a standing objection to the Board's introducing any evi- 
dence in this record and also as to the materiality, I will take care of that 
as we go along. 

2 * 

WILLIAM LEE 
called as a witness herein on behalf of General Counsel having first 
been duly sworn was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MASLANKA: 

* * * * * 

Q. Will you tell us your business or occupation, please ? 

A. Sub-District Director, Northern Wisconsin, United Steelworkers 
of America. 

Q. Is the Northwest Engineering Company within your District? 
A. Yes, sir. 

Q. Mr: Lee, sometime in the year of 1963, did you have an oc- 
casion to engage in an organizational campaign at the Northwest Engi- 
neering Company? A. Yes, sir, we did. 


Q. Now, who was in charge of the organization? A. I was. 
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Q. All right, now, did you have a group of employees who assisted 


you in that organization? A. Yes, sir, I did. 

Q. Now, did you — can you tell us when this organizational cam- 
paign started? A. The latter part of February, 1963. 

Q. Now, did you as a result of this campaign receive Signed au- 
thorization cards from various employees at Northwest Engineering? 
A. Yes, sir, I did. | 

Q. Now, how did you receive these cards? A. They were re- 
turned to me at the Astor Hotel by our organizing committee. 

Q. All right, did you receive any any other way? A. I received 

very few, less than a dozen, through the mail. | 

Q. Now, Mr. Lee, when these cards came intolyour possession, 
did you examine these cards? A. Yes, sir, I did. | 

Q. And did you keep them in your possession then? A. Yes, 
sir, I did. | 

Q. Now, did you have an occasion while you examined these cards 
to observe whether or not any cards were incomplete as far as their — 
the spaces or address or phone or department were left blank? 

A. Yes, sir, I did. : 

Q. And were there any cards in which the dates were incomplete ? 
A. There were cards where the date wasn't on them at all. 

Q. What did you do with those cards? A. I oe them as of 
the date I received them. 

Q. And did you fill in anything else beside the date? A. Yes, 
sir, I did for the purpose of all the committee, I filed the department 
if the department was left out. 

Q. Did you put in anybody's signature on any card? A. No, 
sir, I didn't. 

Q. Did you change any dates? A. No, sir. | 

Q. Now, sometime early in March, did you have occasion to send 
a number of cards to your Milwaukee Office? A. Yes, sir, I did. 

Q. And can you recall how many you sent? A. Four hundred 
and twenty-four to the best of my knowledge. | 
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THE TRIAL EXAMINER: What was the date of that? 
MR. MASLANKA: 

Q. Do you recall the date of that? A. The date of that was I be- 
lieve on March the 7th, 6th or 7th, somewhere close by on the 7th I be- 
lieve. 

Q. Now, Mr. Lee, after you sent these cards to your Milwaukee 
office, did you receive any other cards in addition to that four hundred 
and twenty-four? A. Yes, sir, I did. 

Q. All right, and about what was the last day that you received 
cards? A. It was the latter part of March, near the very end of March. 
Q. Now, do you recall how many cards in addition to the four 
hundred and twenty-four that you sent to Milwaukee that you did receive? 

MR. HOEBRECKX: Object, it's immaterial as to how many there 
were. 

THE TRIAL EXAMINER: Overruled. 

THE WITNESS: Approximately two hundred. 

MR. MASLANKA: 

Q. And what did you do with these cards? A. Well, we bundled 
them up and kept them. 

Q. And did you have an office at that time or a location that you 
worked out of? A. Yes. 

Q. And did you keep them in that? A. Yes, we kept them in the 
rooms at the Astor. 

Q. Did you have an occasion to move from that office to another 
location? A. Yes, sir. 

Q. And when did you move? A. In September of 1964. 

Q. And where did you move to? A. We moved to 1200 Laura 


Lane, Green Bay. 


Q. Now, did you sometime in the month of October, 1964, receive 


a request from Mr. Plotkin to turn over to him whatever additional cards 
you had? A. Yes, sir. 


* * 
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MR. HOEBRECKX: Mr. Examiner, I have got this objection to 
the Board's presenting this evidence throughout the hearing, is that 
right? | 
THE TRIAL EXAMINER: Yes, that's understood. Let the record 


so note. 


* * * * * 


Q. And did you turn over to Mr. Plotkin some cards? A. Yes, 
| 


I did. | 
Q. And how many cards did you turn over tohim? A. Approxi- 
mately fifty. | 

Q. And did you look and make a search of your offices for addi- 
tional cards? A. Yes, we did. | 
Q. And did you find any others? A. No, we couldn't find any 
others. | 

* * * * * 

Q. Now, Mr. Lee, all of the cards that you testified that were 
turned in to you were secured between the period of the end of February, 
1963, and the end of March, 1963, is that correct? A. Yes, sir. 

* * * * * 

CROSS EXAMINATION 
BY MR. HOEBRECKX: 

* * * * i * 

Q. Mr. Lee, I show you a document that has been marked for 
identification as Respondent's Exhibit A. It's a leaflet consisting of 
four pages on the front of which appears, "Northwest Engineering Com- 
pany Can't Stand the Truth". Do you recognize that? A. Yes. 

Q. Was that issued under your direction? A.) Yes, sir. 

Q. And it was distributed where? A. At the Northwest Plant 
gates. 

* * * * * 

Q. Are the statements contained in here the truth so far as you 
know the, Mr. Lee. A. As far as I know them, yes. 

Q. All right, I notice here on the statement it says referring to 
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the cards turned over to the Board and I quote from the third page of 
this, ‘You know that the cards had sometime in the past been given to 
the National Labor Relations Board, most of them in order to get an 
election.” 

Is that a correct statement? A. I would assume so. 

Q. Don’t you know whether it is or not? A. Well, sure, it’s a 
correct statement. 

* * * * * 

Q. When was the date that this was passed out, Mr. Lee? 

A. May the 15th. 

Q. Mr. Lee, isn't it a fact that the Steelworkers have been trying 
to organize the Northwest employees since 1960 or before that? 
A. Before that, way before that, 1950. 

Q. You conducted another organizing campaign in 1960, didn't 
you? A. In 1960 and '62. 

* * * * * 

Q. I show you what has been marked for identification as Respond- 
ent's Exhibit B and which purports to be a leaflet issued by the United 
Steelworkers of America entitled, "Fair Play - Northwest Style", and 
ask you if that is a leaflet you caused to be distributed to the employees 
on or about May 25th, 1960? 

* 2 * 

MR. MASLANKA: Yes, sir. 

THE TRIAL EXAMINER: The objection is sustained with the 
directions to the Reporter that Respondent's B shall be placed ina 
special file and that file shall be designated rejected exhibits and made 
a part of the record in the sense that if this case goes into higher au- 
thority, that these — that this exhibit will be physically attached to the 
record. 

* * 

MR. HOEBRECKX: 
Q. Mr. Lee, during the 1960 campaign, did you have employees 


sign Steelworkers authorization cards at that time? A. Yes, sir. 
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Q. And they were submitted to your office at that time? A. Yes, 


sir. 
Q. Mr. Lee, I show you a leaflet across the face of which states, 
"Steelworkers Launch Campaign at Your Request", which has 

been marked for identification as Respondent's Exhibit C and ask if 

that was a leaflet that was issued under your direction? A. Thave no 
reason, any more reason to object to this than any other. 

Q. Now, there is a date on here showing — somebody made a 
notation that it was distributed 4-4-62, would you dispute that? A. No. 

Q. Now, this leaflet was distributed in the same manner as these 
others you mentioned at the plant gates? A. That's right. 

* * * * * 

THE TRIAL EXAMINER: The objection is sustained and the same 
direction to the Reporter with respect to respondent's Exhibit C. Off 
the record. | 

* * * * : * 

MR. HOEBRECKX: | 

Q. Mr. Lee, I show you another leaflet, this one entitled, "It 
Makes Sense". It's identified as Respondent's Exhibit D, and ask you 
if this is a leaflet that was distributed in the same manner you have 
testified previously to Northwest employees on or about April 12th and 

it was distributed by the Steelworkers organization? 

THE TRIAL EXAMINER: What was the date on that ? 

MR. HOEBRECKX: This one has a date of April 12th, 1962. 

THE WITNESS: I have no reason to say that it isn't. 

MR, HOEBRECKX: | 

Q. Well, do you recognize the leaflet? A. I recognize the leaf- 
let but again I would have to go to my files to be solely accurate but I 
have no reason to deny it. | 

Q. Is it your testimony that it was distributed at some other time? 
A. No, whatever time you say. Without looking at the record, I wouldn't 
know. Whatever time you have stated on there I have no reason to object 
to it. 
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to know if we will accept this as identifying the date of distribution approxi- 
mately or — 
MR. MASLANKA: I have no objection to that, no. 
* 


* 2 * * 

THE TRIAL EXAMINER: All right, the objection is sustained with 
respect to the exhibit marked for identification D with the same directions 
to the reporter as were given him regarding Respondent's B and C. 

MR, HOEBRECKX: 

Q. Mr. Lee, I show you another leaflet, this one entitled "Big Games 
in Job Security and Protection", issued presumably by the Steelworkers and 

this one is dated April 2nd, 1962, and ask you if you caused this leaflet 
to be distributed to the Northwest employees in the manner in which the 
others were distributed on or about the date that appears on the leaflet? 

THE TRIAL EXAMINER: Did you say April 2nd? 

MR. HOEBRECKX: I meant May 2nd if I did say April 2nd. 

THE WITNESS: I would say the same about this as I have on the others. 

MR, HOEBRECKX: 

Q. Now, this one is dated, is it not? A. Right. 

* x * * * 


THE TRIAL EXAMINER: Very well, the objection is sustained with 


the same directions to the reporter. 
* * * * * * 


Q. Mr. Lee, I show you another leaflet, this one entitled, ''Campaign 
Moves Forward", again purportedly put out by the United Steelworkers 
organizing committee, this one dated May 21st, 1962, and ask if that is a 
leaflet you caused to be distributed to the Northwest employees in the 


manner you have indicated on or about that date? A. I presume I did. 
* * * *x * 


THE TRIAL EXAMINER: The objection is sustained with the same 
directions to the Reporter. 

Q. Mr. Lee,I show you another leaflet, this one headed ''When you 
Have a Voice” and carrying a date of July 19th, 1962 and ask you if you 
caused this leaflet to be distributed to the Northwest employees in the 
manner in which you previously indicated on or about the date indicated 
on the leaflet? A. I assume that I did. 

MR. HOEBRECKX: All right, I will offer Respondent's Exhibit G. 
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MR. MASLANKA: Same objection, Mr. Exarhiner. 
THE TRIAL EXAMINER: The objection is sustained with the 
same direction to the reporter. 
MR. HOEBRECKX: Now, Mr. Examiner, again I want to know 
if everybody agrees that on the basis of the testimony of the witness 
that all of these leaflets were distributed in the manner he indicated with 
respect to the first one and on or about the dates that were mentioned 
in connection with each individual leaflet. Is there any question about 
that? 
MR. MASLANKA: There is no question as : that. 
THE TRIAL EXAMINER: Very well. | 
* * * * 
REDIRECT EXAMINATION 
BY MR. MASLANKA: 
* * : * * * 
Q. Mr. Lee, between July of 1962 or approximately that date and 
February of 1963, did you receive any cards at all? A. There was no 
organizational activity during that period. | 
Q. Did you receive any cards? A. No. 
MR. HOEBRECKX: During what period? 
MR. MASLANKA: July of 1962 to about February of 1963. 
Q. Now, the cards that you received for the years 1962 or any 
years previous to that, do you still have those cards ? A. Yes, I do. 
Q. And they are available? A. Yes, they are. 
Q. For anybody's inspection? A. Yes, they are. 


* * * * 


RE-CROSS EXAMINATION | 
BY MR. HOEBRECKX: | 
Q. Now, Mr. Lee, in response to your last question, I show you 


what has been marked as Exhibit G in which you state, "Just as soon as 
the overwhelming majority have signed cards — | 

THE TRIAL EXAMINER: Are you attempting to read now? 

MR. HOEBRECKX: To impeach his testimony. 
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THE TRIAL EXAMINER: It's a collateral matter, I don't care to 
hear it. 

* * 

WILLIAM BURNS 
called as a witness herein on behalf of General Counsel, having first 
been duly sworn was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MASLANKA: 

Q. Mr. Burns, can you tell us what your business or occupation 

is? A. Iama milling machine operator. 

Q. At Northwest Engineering? A. At Northwest Engineering. 

Q. How long have you worked there? A. Since October, 1942 
I believe. 

Q. Now, sometime in February or March of 1963, Mr. Burns, did 
you have an occasion to engage in an organizational campaign at North- 
west Engineering Company on behalf of the Steelworkers? A. I did. 

Q. Now, were there others in this particular campaign that worked 
with you? A. Yes. 

Q. Who was in charge of that campaign? A. Other than the 
Union officials ? 

Q. Yes? A. I was. 

Q. All right, did you have an occasion to go to the various people 
in the plant to collect cards from them? A. Yes, I did. 

Q. Authorization cards? A. Authorization cards. 

Q. What did you do with those cards? A. When I collected them? 

Q. Yes? A. I took them home and held on to them until we peti- 
tioned, that is, I took them to the Union officials and they used them to 
petition for a hearing. 

Q. And did you make a list of those cards? A. Yes. 

Q. In examining those cards, did you have an occasion to see if 
there had been any spaces left out in those cards such as department? 
A. Yes, I did. 


Q. And did you have an occasion to insert in any of those spaces 


anything? <A. Yes, I did. 
Q. And did you such as the department? A. Department, the 


shift, I don't recall all what was on the card but those were some of 
the things. | 

* * * * 

THE TRIAL EXAMINER: On the record. 

MR. HOEBRECKX: The basis for my objection is that the cards 
are incompetent. On the basis of the testimony at this time, the signa- 
tures have not been established, there is no testimony to establish the 
documents as legitimate documents as have been introduced. It's in- 
valid testimony, it's incompetent and it's inadmissible for the reasons 
that the documents have not been identified and proven. 

* cd * * * 

THE TRIAL EXAMINER: No, I don't think that suggestion is well 
made. I am asking Counsel here for things which I think as for instance 
the fact that the cards were in your possession for one month, you are 
not going to contradict that. 

MR. HOEBRECKX: I haven't denied it. 

MR. SONNEMANN: I wanted to just add this, that the charging 
Union submitted the cards to Mr. Maslanka for transmission to Mr. 
Hoebreckx for the purpose of having Mr. Hoebreckx examine them and 
make the necessary comparisons with experts. | 

MR. HOEBRECKX: Well, now, since we are getting everybody 
into the act, Mr. Maslanka, did I carry out the aereenee which we 
made with respect to the cards? ‘ 

MR. MASLANKA: Yes, the agreement was I turn over the cards 
to Mr. Hoebreckx, he give them to an expert, the expert did examine 
them and turn them back. 

THE TRIAL EXAMINER: Is that correct? 

MR. HOEBRECKX: And one other thing, we would advise you as 

to the signatures they were questioning but we would not stipulate 
as to any cards going into evidence. | 

MR. MASLANKA: That's true. 
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THE TRIAL EXAMINER: Now, you are both agreed that that is a 
correct statement? 

MR. HOEBRECKX: And we have complied with that agreement, 
is that right? 

MR. MASLANKA: Yes. 

* * * * * 

MR. HOEBRECKX: I am going to say four hundred and sixty-five 
cards are in question just so that this request remains straight. 

* * * * * 

AFTERNOON SESSION 

TRIAL EXAMINER: The objection to the admissibility of these 
cards in evidence is overruled and General Counsel's H(465) with (438) 
missing will be received in evidence. 

* * * 

MR. MASLANKA: 

Q. Mr. Burns, do you know the employees Bierke, Van Dyke, 
Glinski, Landwehr, Jepson and Dillon, do you know those employees, 
Mr. Burns? A. Yes, I do. 

Q. Did you have an occasion to talk to them about cards some- 
time in February or March of 1963? A. I did. 

Q. And did you have cards in your possession from 1962? A. Yes. 

Q. And did you show them those cards? A. Yes. 

Q. And did you talk to them about signing new cards? A. Yes. 

* * * * * 

Q. Did you get permission from them to do anything to those cards? 
A. I did. 

Q. What did they tell you? A. They told me it was perfectly 
all right to change the date to conform to this campaign. 


Q. Did you then just put a line through that date and put in a new 
date? A. Yes, I did. 


* * * 


Q. And did you then put ina 1963 date? A. I did. 


* * * * 
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CROSS EXAMINATION 
Q. (By Mr. Hoebreckx): You testified that you, yourself, changed 
a number of cards or wrote in dates as the cards came in? A. The 


ones that he just mentioned. 

Q. Those are the only ones you had in mind? | A. That's right. 

Q. That you changed the dates on? A. That's right. 

Q. Were there any cards that came in blank where you inserted 
the dates? A. No, sir. 

* * y * 

W.O. SONNEMANN, 

called as a witness herein on behalf of General Counsel, having first 


been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

Q. (By Mr. Maslanka): Will you give your name, please ? 
A. Waldemar Sonnemann. | 

Q. Are you connected with the United Steel Workers of America, 
Mr.Sonnemann? A. Iam. | 

Q. And in what capacity? A. Iam Counsel 3 District 32 of 
the United Steel Workers. , 

Q. Mr. Sonnemann, sometime in March, about March the 7th, 1963, 
did you have occasion to receive from Mr. William Lee a group of cards? 
A. I did. | 

* * * * | * 

Q. Mr. Sonnemann, I show you General Counsel Exhibit No. J. 
A. This is a letter which I dictated to Gene Geisler (phonetically) one 

of the office secretaries and submitted to Mr. Walter J. Burke 
for his signature on March 7th, 1963. | 

Q. And I show you General Counsel Exhibit No, J-1 and ask you 
if that is the copy that you had in your file with the certified receipt? 
A. This is our file copy, yes. 

Q. And I show you General Counsel Exhibit No. J-2 and ask you if 
that is the receipt for those cards that you received from the National 
Labor Relations Board? A. It is the receipt we received from the Board. 


* * * * | * 
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MR. MASLANKA: 

Q. Mr. Sonnemann, those cards that you sent in along with that 
letter were the cards you received from Mr. Lee, is that correct? 
A. They were. 


Q. Now, Mr. Sonnemann, I show you a copy of a document marked 


General Counsel Exhibit No. K for identification and ask you to identify 
that? A. Yes, itis a copy of — file copy of a letter sent to Mr. Z. 
Libert (phonetically) of Northwest Engineering Company on March 7th, 
1963, again a letter prepared by myself for signature by Walter J. Burke. 

Q. I show you General Counsel Exhibit No. L for identification 
and ask you to tell us what that is? A. This is a letter in our file re- 
ceived by us, the United Steel Workers and sent to myself from Mr. 
Campbell or B. E. Campbell of Northwest Engineering Company re- 
ceived on March 12th — received on March 13th, 1963 bearing thereon 
our time stamp. 

* * * 

CROSS EXAMINATION 

Q. (By Mr. Hoebreckx): Mr. Sonnemann, you say in March of 
1963 you turned over some 422 cards to the NLRB, is that correct? 

A. Yes. 

* * * * * 

Q. And a petition for certification was filed simultaneously with 
the submission of the cards? A. Yes. 

* * * * * 

Q. And you had to have a certain number of authorization cards, 
Union authorization cards in order to qualify for an election? A. Yes. 

* * * * * 

Q. And that was the reason why these authorization cards were 
submitted to the Board in order to get an election, is that right, Mr. 
Sonnemann? A. Yes. 

Q. And was there any other purpose in submitting these cards to 
the Board?! A. None that occurs to me at the time. 


* * * * 
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ROBERT PLOTKIN 
called as a witness herein on behalf of General Counsel, having first 


been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
Q. (By Mr. Maslanka): Will you give your name and occupation, 


please? A. Robert Plotkin, I am an attorney. 
Q. Are you the Attorney for the Charging Party in this particular 
case? A. Iam one of the Attorneys, yes. | 
Q. Mr. Plotkin, did you have an occasion sometime in 1964 to talk 


to Mr. Lee about authorization cards from the Northwest Engineering 
Company, employees of Northwest Engineering? A. I did. 

Q. And will you tell us what that was about? A. That was in 
October of 1964. I had a telephone conversation with Mr. Lee, I being 
in Chicago and he being in Green Bay and I asked him to send me the 
rest of the cards which he had from the organizational campaign at 
Northwest Engineering in the spring of 1963. | 

Q. Had he told you how many cards he had? A. Yes, he had. 


* * * 2 * 


Q. Did he turn over some cards to you? A. A few days later I 
received approximately 50 cards in an envelope bearing Mr. Lee's re- 
turn address and in a subsequent telephone conversation about it, he 
made it clear he had sent those cards to me. | 

Q. What did you do with those cards? A. Early this year either 
in January or February, I turned those cards over to you. 

Q. Just a minute, are those the cards that you had which are now 
in evidence? A. They are. ! 

* * * * | * 

CROSS EXAMINATION 

Q. (By Mr. Hoebreckx): Just a minute, which cards are they, 
Mr. Plotkin, can you identify them? A. Yes, I can because they are 
all the cards that don't have the date stamp on the back. 

Q. Do you know why they don't have a date stamp on the back? 
A. Because only those that were originally submitted in March of 1963 


were stamped 
* 
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JAMES KAPALIN 
called as a witness herein on behalf of General Counsel having first 
been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
Q. (By Mr. Maslanka): Are you employed by Northwest Engineer - 
ing Company, Mr. Kapalin? A. Yes, sir. 
Q. Were you employed there in 1963? <A. Yes, sir. 
Q. Were you employed there in February of 1963? A. Yes, sir. 
Q. I show you General Counsel Exhibit H-205 and ask you if you 
can recognize that? A. Yes, I can. 
Q. Is that your signature on there? A. That's right. 
* * * * * 
MILTON HUENS, 
called as a witness herein on behalf of General Counsel, having 
first been duly sworn was examined and testified as follows: 
DIRECT EXAMINATION 


Q. (By Mr. Maslanka): Mr. Huens, are you employed by North- 


west Engineering? A. Iam. 

Q. How long have you been employed there? A. Since April 
the Ist, 1946. 

Q. I show you what has been marked as General Counsel Exhibit 
H-185 and ask you if you recognize that? A. Yes, this is the card I 
signed. 

* x* 

THEODORE WIESE, 
called as a witness herein on behalf of General Counsel, having first 
been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
Q. (By Mr. Maslanka): Will you state your name, please ? 
A. Theodore Wiese. 

Q. Are you employed by Northwest Engineering? A. Yes, I am. 

Q. How long have you been employed there? Twenty-seven years. 

Q. Mr. Wiese, I show you what has been marked as General Counsel 
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Exhibit No. H-451 and ask you to identify that. A. True. 
Q. Is that your signature? A. Yes, sir, it is. 
Q. And did you put it on there on the date which the card bears? 
A. It's my signature, it must be the date, too. 
* 7 sd sd 
ALBERT GORAL, 
called as a witness herein on behalf of General Counsel having first 
been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
Q. (By Mr. Maslanka): Are you employed by Northwest Engineer- 
ing, Mr.Goral? A. I am. | 
Q. Were you employed there — how long have you been employed 
there? A. Just about fifteen years. 
Q. Were you employed there in February of 1963? A. Yes. 
Q. Mr. Goral, I show you what has been marked as General 
Counsel Exhibit H No. 151 and ask you if you have ever seen that before? 
A. Yes. 


Q. Is that your signature on there? A. That is. 
Q. And you signed that? A. Yes. | 
* * * 
W. E. JOHNSON | 
called as a witness herein on behalf of General Counsel, having first 


been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

Q. (By Mr. Maslanka): Where are you employed, Mr. Johnson? 
A. Northwest Engineering. : 

Q. How long have you been employed there ? A Thirteen years, 
going on fourteen. | 

Q. Were you an employee there in February of - 1963? A. Yes. 

Q. Mr. Johnson, I show you what has been marked as General 

Counsel Exhibit H-201 and ask you if you recognize that? <A. Yes. 

Q. Is that your signature on there? A. Yes. 

Q. Did you sign that? A. Yes. | 
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MR. MASLANKA: All right, I have no other questions. 
MR. HOEBRECKX: No questions. 
* * * 
W.A. DE MILLE, 
called as a witness herein on behalf of General Counsel, having first 
been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 


* * * * * 


Q. (By Mr. Maslanka): Mr. DeMille, how long have you been em- 
ployed or how long were you employed at Northwest Engineering? 


A. I was employed there approximately twenty-three years. 

Q. Were you employed there sometime in February of 1963? 

A. I was. 

Q. Mr. DeMille, I show you a card which has been marked Gen- 
eral Counsel Exhibit H-97 and ask you if you recognize that? A. Ido. 

Q. And is that your signature on there? A. It absolutely is. 

Q. And did you sign that card? A. I did. 

* * * * 

JOHN ROEKUE, 
called as a witness herein on behalf of General Counsel, having first 
been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

Q. (By Mr. Maslanka): Will you give your name, please? 
A. John Roekue. 

Q. Are you employed by Northwest Engineering? A. Yes. 

Q. How long have you been employed there? A. About twenty- 
eight years. 

Q. Were you employed there sometime in February and March of 
1963? <A. Yes. 

Q. I show you what has been marked as General Counsel Exhibit 
H No. 342 and ask you to identify that? A. Yes, I can identify it. 

Q. Is that your signature on there? A. No, it's my wife's. 

Q. And did you get that card from somebody during the organiza- 
tional campaign? A. Yes. 
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. Did you take ithome? A. Yes. 

. And did you readit? A. Yes. 

. And did your wife sign it? A. Yes. 
. And did you then take that card and give it to somebody ? 

. No, I don't know if she mailed it in or if I gave it to somebody, 


I don't remember. 
Q. All right, but did she sign this for you? A. For me. 

MR. MASLANKA: That's all. 

CROSS EXAMINATION | 

Q. (By Mr. Hoebreckx): Why didn't you sign it yourself? A. I 
think I was sitting at the breakfast table andI says - she asked me what 
I was going to do with this card. I said fill it out for me, the Company 
wants your opinion anyway so you might as well fill it out for me. 

Q. You say the Company wants her opinion? |A. Yes. 

Q. What do you mean by that? A. Everytime when they have a 
meeting, Houston wants the wives over there so I thought they were 
going to have their opinion. 

Q. Now, you don't know what happened to the sa after she signed 
it? A. I don't know if I took it to the shop or it was mailed in. 

* * * * * 

LEO SCHAUT, 
called as a witness herein, on behalf of General Counsel; having first 
been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

Q. (By Mr. Maslanka): Mr. Schaut, are you employed by North- 
west Engineering? A. Yes, sir. 

Q. How long have you been employed there ? A Thirty-nine years. 


Q. Mr. Schaut, were you employed there sometime in February of 
1963? A. Yes. : 

Q. I show you what has been marked as General Counsel Exhibit 
H No. 361 and ask you if you can identify that? A. Yes. 


Q. Is that your signature? A. Yes, sir. 
Q. And you signed that card? A. Yes, sir. 


* * * * 
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GEORGE STOEHR, 
called as a witness herein, on behalf of General Counsel, having first 
been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

Q. (By Mr. Maslanka): Will you give your name, please? 
A. George Stoehr. 

Q. Mr. Stoehr, where are you employed? A. Pardon? 

Q. Where are you employed? A. Iam not employed right now. 

Q. Did you at one time work for Northwest Engineering ? 
A. Yes, sir. 

Q. When is the last day you worked there? A. 28th of February. 

Q. What year? A. '63. 

Q. 28th of February, 1963? A. 28th of February, yes. 

Q. Mr. Stoehr, did you have an occasion to get a card from the 
Union at that time? A. I didn't get it from the Union, I got it from 

one of the men employed there but I can tell you his name. 

Q. I show you General Counsel Exhibit No. H-389 and ask you if 
you signed that card? A. Yes, sir. 

MR, MASLANKA: I have no other questions. 

MR. HOEBRECKX: What is the card number ? 

MR. MASLANKA: 389. 

MR. HOEBRECKX: What is the date on the card? 

MR. MASLANKA: February 26th, 1963. 

CROSS EXAMINATION 

Q. (By Mr. Hoebreckx): Now, do I understand, Mr. Stoehr, that 

you retired on February 28th, 1963? A. Yes, sir. 


Q. And you haven't worked for Northwest since then? A. No, 
sir — oh, '64, it was '64 that I retired, '64. 
* * * 
LESTER BRAMER, 
called as a witness herein, on behalf of General Counsel, having first 


been duly sworn, was examined and testified as follows: 
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DIRECT EXAMINATION 

Q. (By Mr. Maslanka): Mr. Bramer, are you employed by North- 
west Engineering? A. Yes, Iam. | 

Q. How long have you been employed there ? i Sixteen years. 

Q. Sixteen years did you say? A. That's right. 

Q. Mr. Bramer, were you employed there sometime in March 
of 1963? <A. I was. i 

Q. Mr. Bramer, I show you what has been marked as General 
Counsel Exhibit No. H-38 and ask you if that is your Gay on that 
card? A. Itis. 

Q. And you signed that yourself? <A. Yes, I did. 

* * a * * 

Q. Now, on this document it says and in answer to the question 
did you tell — did anyone tell you why the Steel Workers Union was 
asking Northwest employees to sign cards and the answer in writing, 
yes, if the men sign cards an election would take place, is that correct? 
A. Yes. | 

Q. Is that a correct statement? A. Yes. 

Q. Is that what you were told? A. Yes. 


* * * * 


TRIAL EXAMINER: The motion to strike is granted. 


* * * * 


FRED HARRIS, 
called as a witness herein, on behalf of General Counsel, having first 
been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

Q. (By Mr. Maslanka): How long have you been employed by 
Northwest Engineering, Mr. Harris? A. Approximately twenty-three 
years. | 

Q. Were you employed there in March of 1963, Mr. Harris? 
A. Yes, sir. | 

Q. I show you what is marked as General Counsel Exhibit No. 
H-165 and ask you to look at that, is that your signature on there? 
A. Yes, sir. | 
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Q. Did you sign that card? A. Yes. 
Q. Are'you also known as Joseph Fred Harris? A. That's right. 
Q. And'you are the Joseph F. Harris who is listed on the Com- 
pany's payroll as Joseph F. Harris? A. Yes, sir. 
EARL MILLER, 
called as a witness herein, on behalf of General Counsel, having first 
been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
Q. (By Mr. Maslanka): Will you give your name, please? 
A. Earl Miller. 
. M-i-l-l-e-r? A. Yes. 
. Are you employed by Northwest Engineering? A. No, I am not. 
. Were you employed at Northwest Engineering at one time? 


. When did you leave there? A. Early last year. 
. OF 1964? A. Yes. 
. Were you employed there in March of 1963? A. Yes. 
Q. I show you what has been marked as General Counsel Exhibit 
H No. 277 and ask you to look at that, did you sign that? <A. Yes. 
Q. That's your signature? A. Yes. 
* * * * 
CLIFFORD SCHAFER, 
called as a witness herein, on behalf of General Counsel, having first 
been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
Q. (By'Mr. Maslanka): Will you give your name, please? 
A. Clifford Schafer. 
Q. Are you employed by Northwest Engineering? A. Yes, sir. 
Q. Were you employed there sometime in February of 1963? 
A. Yes, sir. 
Q. I show you what has been marked as General Counsel Exhibit 
No. H-360 and ask you to look at that. A. Yes. 


Q. Is that your signature on that card? A. Yes, sir. 
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Q. And did you sign that card? A. Yes. 
* * * * 
HARRY SPRAGUE, 
called as a witness herein, on behalf of General Counsel, having first 
been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

Q. (By Mr. Maslanka): Will you give your name, please? 
A. Harry Sprague, S-p-r-a-g-u-e. 

Q. Are you employed by Northwest Engineering? A. Yes. 

Q. How long have you been employed there? | | A. Fourteen years. 

Q. Mr. Sprague, were you employed there aioe in March of 
1963? A. Yes. 

Q. I show you what has been marked as General Counsel Exhibit 
No. H-382. Did you sign that card? A. Yes. 

Q. Is all of that other writing or whatever it if in your writing? 
A. Not all of it. 


Q. Whatis not? A. The Assembly popes ular, Assembly, that's 
not my writing, shift first is not my writing. 


Q. Were you in Assembly at that time? A. Yes. 
. Were you on the first shift at that time? A. Yes. 
* * * * 
Q. (By Mr. Hoebreckx): | 
* * * * * 
Q. Now, where did you get the card? A. From a fellow employee. 
Q. And did he say anything when he gave it to you? A. Mr. 
Roscomb (phonetically) came through and said that these were cards 
that were to be filled out so that they could get a Union vote. 
Q. And Mr. Roscomb told you that? A. Yes. 
Q. Was he the one that was distributing cards around there? 
A. In our department he was. 
* * * * 
HAROLD SCHERMAN, 
called as a witness herein, on behalf of General Counsel, having first 
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been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
Q. (By Mr. Maslanka): Will you give your name, please? 
A. Harold Scherman. 


Q. Are'you employed by Northwest Engineering? A. Yes. 


Q. How long have you been employed there? A. It will be 
fifteen years the 15th of August. 
Q. Were you there — were you employed there sometime in 
March or February of 1963? A. Yes. 
Q. I show you what has been marked as General Counsel Exhibit 
No. H-372 and ask you if you can recognize that? A. I sure do. 
Q. Is that your signature on there? <A. You bet. 
Q. And did you sign that card? A. I did. 
* * * 5 
LYLE POELS, 
called as a witness herein, on behalf of General Counsel, having first 
been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
. (By Mr. Maslanka): Your name is Lyle Poels? <A. Yes. 
. Mr. Poels, are you employed by Northwest Engineering ? 


. How long have you been employed there? A. Eighteen years. 
. Were you employed there sometime in February and March 
of 1963? <A. Yes. 
Q. I show you what has been marked as General Counsel Exhibit 
No. H-316 and ask you to look at that. A. Yes. 
Q. Is that your signature on that? A. Yes. 
Q. Did you fill out that card yourself? A. Yes. 
Q. And you signed where it says Lyle R. Poels? A. Right. 
* * * a * 
STEPHEN ULLMER, 
called as a witness herein, on behalf of General Counsel, having 
first been duly sworn, was examined and testified as follows: 
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DIRECT EXAMINATION 

Q. (By Mr. Maslanka): Are you employed by Northwest Engineer - 
ing, Mr. Ullmer? A. Yes, Iam. 

Q. How long have you been employed there? A. Eighteen years. 

Q. Were you employed there sometime in February and March of 
1963? A. Yes, I was. 

Q. I show you what has been marked as General Counsel Exhibit 
No. H-407 and ask you to look at that? A. Yes. 

Q. Did you fill out that card? A. Yes, sir, I did. 

Q. Is that your signature on there? A. Yes, sir. It is. 


Q. You signed that card? A. I signed it. 
* * * * 
CHESTER R. LONG 
called as a witness herein, on behalf of General Counsel, having first 
been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 
Q. (By Mr. Maslanka): Will you give your name, please? 
A. Chester R. Long. 
Q. Mr. Long, are you employed by Northwest engineering? 
A. Yes, sir. 
Q. How long have you been employed there ? A. Twenty-four 
years. | 
Q. Mr. Long, were you employed there sometime in the month 
of March, 1963? A. Yes, sir. | 
Q. Mr. Long, you recall signing a Union authorization card about 
that time? A. I do. | 
Q. I show you General Counsel Exhibit No. H-250 and ask you to 
look at that? A. Well, my signature is on it and my address. 
Q. Is that the card you signed about March of 1963? A. Yes, 


that's the one I signed. My name and address. | 


* * * * 


CROSS EXAMINATION 


* * 
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MR: HOEBRECKX: 


Q. The question was, did the person who gave it to you Say any- 
thing to you? A. Well, they were trying to get enough cards signed so 
they would get an election. 
i au * * * 
. And who told you that? A. Leroy Quiggly (phonetically). 
. And was he one of the Committee that was distributing the 
A. I don't know. He had a bunch of cards and several others — 
* . * * * 
JAMES CAREY 
called as a witness herein, on behalf of General Counsel, having been 
first duly sworn, was examined and testified as follows: 


CROSS EXAMINATION 

* * * * * 

Q. (By Mr. Hoebreckx): Who did you get the card from, Mr. 
Carey? A. A fellow employee. 

* * * * * 

Q. Did you have any conversation with him about the card? 
A. General discussion. 

Q. And what was that? A. That was to give the Union authoriza- 
tion to hold an election only. 


Q. And that's what this person told you? A. That was the gen- 
eral discussion. : 


Q. And the only purpose for the card was to get an election? 
A. Right, that's the way I understood it. 

Q. Were you told that? A. I would say I was told that. 

Q. And by this person who distributed the cards? A. I wouldn't 
say whether it was by him or some other man. 

* * * * 

REDIRECT EXAMINATION 

Q. (By Mr. Maslanka): Just a minute, you really don't know if 
anybody in particular told you that, is that correct? A. I was told that 
but I wouldn't pinpoint just the man that told me. 
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Q. It was in your general discussion among the employees ? 


A. Right. 
* * * 
EDWARD DE GRAVE, 
called as a witness herein, on behalf of General Counsel, having first 
been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
Q. (By Mr. Maslanka): Where do you work, Mr. DeGrave? 
A. Packerland Packing. 
Q. Mr. DeGrave, were you at one time employed by Northwest 
Engineering? A. Yes. 
Q. Were you an employee there sometime in February or March of 
1963? A. Yes. | 
Q. Did you at that time receive an authorization card from the 
United Steel Workers of America? A. Yes. | 
Q. I show you General Counsel Exhibit No. H- 92 and ask you if 
you received that card? A. Yes. | 
Q. Did you fill that card out? A. No, my wife did. 
Q. And did she fill everything out there? A. Yes. 
Q. Did you take that card home after you received it? A. Yes, 
I did. | 
Q. Did you give her any instructions regarding that card? <A. No. 
Q. Did you tell her to fill itout? A. Yes. © 
Q. And you turned that card in to somebody at the shop? A. Yes. 
Q. All right, is that your signature or is that her signature ? 
A. That's hers. 
Q. She signed itfor you? A. Yes. 
* * * * 
RICHARD A. VAN DYKE, 
called as a witness herein, on behalf of General Counsel, having first 
been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
Q. (By Mr. Maslanka): Mr. Van Dyke, are you employed by the 
Northwest Engineering? A. Yes, I am. | 
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Q. How long have you been employed there? A. Since '41. 

* * * * * 

Q. Mr. Van Dyke, do you recall talking to Mr. Burnes sometime 

in March of 1963 about an authorization card? A. Yes. 

Q. Mr. Van Dyke, I show you what has been marked as General 
Counsel Exhibit H-424 and ask you if you recognize that? <A. Ido. 

Q. Is that your signature on there? A. Yes, itis. 

Q. And is that the card you were talking about in March of 1963? 
A. With this date on here, 4-5-62. 

Q. All right, that's the date that was on it at that time? A. That's 
right. 

Q. DidMr.-— A. I instructed Burns to keep it up to date. 

Q. And did he then put that date on? A. Well, this 3-11-63 isn't 
my writing. 

Q. Do you know whether he put that on there? A. He said he 


fixed it up for me. 


* * * 


oe 
CROSS EXAMINATION 
Q. (By Mr. Hoebreckx): When did you sign the card, Mr. Van 


Dyke? A. On that date, 4-5- -- I don't remember, I didn't mark it 


down but this is my handwriting, 4-5-62. 
* * * * * 


Q. Now, you speak of literature from the Union, I show you Re- 


spondent's Exhibit G, and this thing on the bottom says, "Just as soon 


as the overwhelming majority have signed the cards, the Steel Workers 
plan to petition the Government Labor Board for an election."" Do you 
remember reading that? A. I read that different times. 

Q. Different times, is that right? <A. Yes. 

Q. And is that what you understood the purpose of the card was ? 
A. Not that alone, just different things that had come up and I talked to 
Bill about it and — 

Q. Bill who? A. Bill Burns. 

Q. And what was the discussion with Mr. Burns ? A. Well, he 
asked me if I wanted to sign the card and I says, Yes, I will. 


* * * * * 
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Q. Now, you recall seeing this statement that the Union put out 
that the purpose of the card was to get an election? | A. I wouldn't say 
if it was that particular one, no, because [ don't remember and I don't 
have it home. | 

Q. Have you seen similar statements to the effect when the Union 
got enough cards, they would ask for a Labor Board election? A. I 
knew that, yes. | 

bd * * * * 

TRIAL EXAMINER: Well, all right, let's get going. 

MR. MASLANKA: General Counsel calls Glen Wagner. 

GLEN WAGNER : 
called as a witness herein, on behalf of General Counsel, having first 
been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

Q. (By Mr. Maslanka): Mr. Wagner, where are you employed? 
A. Northwest Engineering. : 

Q. How long have you been employed at Northwest, Mr. Wagner ? 
A. Over twenty-eight years. | 


Q. Were you employed there sometime in February or March of 
1963? A. Yes, I was. | 


Q. Did you have an occasion at that time to receive Union authori- 


zation cards from the United Steel Workers of America? A. Yes, I 
did. | 

Q. And did you fill it out? A. Yes,Idid. _ 

Q. Mr. Wagner, I show you General Counsel Exhibit H-441 and 
ask you to look at that. A. Yes. 

Q. Did you fill that card out, Mr. Wagner? A. Yes, I did. 

Q. And is that your signature on there? A. Yes, it is. 

* * * * ' * 


CROSS EXAMINATION 


* * * 
MR. HOEBRECKX: | 
Q. Were you ever informed by bulletin or otherwise that the pur- 


pose of signing these cards was to get a Labor Board election? 
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A. That's the impression I was under. 
Q. Where did you get the impression? A. I would say general 
talk throughout the plant. 
* * * * 
RONALD REIGNIER, 
called as a witness herein, on behalf of General Counsel, having been 


first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
* * * 
MR. MASLANKA: 
. Now, did you give him an authorization card? A. Yes, I did. 


* * * * 


CROSS EXAMINATION 
* * * 
MR. HOEBRECKX: 

Q. Do you ever remember having heard any statements to that 
effect, we need these cards to get a Labor Board election? A. Yes, 
I have heard that statement. 

Q. And where did you hear it? A. Around the shop. 

* * * * a 

Q. Do you remember seeing this kind of a bulletin floating around 
the shop? A. Yes. 

* * * * * 

Q. And what did Mr. Lee tell you to do at this meeting, what 
were your instructions from him? 

* * * 

A. The idea was to get enough cards. 

Q. Get enough cards for what? A. For a Union to get a union 
to represent the men. 

Q. And did Mr. Lee make any mention at all of an election, hold- 
ing anelection? A. An election was always talked about. 

Q. By whom? A. Everybody. 


* * * 
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HAROLD BIERKE, 
called as a witness herein, on behalf of General Counsel, having first 
been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
Q. (By Mr. Maslanka): Mr. Bierke, are you employed by the 
Northwest Engineering Company? A. Yes, sir. | 


Q. How long have you been employed there? A. I don't know, 


around twenty-four years I think it is. 

Q. Mr. Bierke, did you at anytime in 1962 have an occasion to 
sign a Union authorization card for the Steel Workers? A. Yes, sir. 

Q. Mr. Bierke, I show you General Counsel Exhibit H-No. 26 for 
identification and ask you to look at that card? A. That's the one I 
signed. | 
Q. Is that the card you signed? A. Yes, sir. 

Q. Now, did you have an occasion to talk to Mr. Burns sometime 
in March of 1963? A. Yes, sir, I did. | 

Q. And did he have the card at that time? A. Did he have the 
card, no. | 

Q. Did he talk to you about the card that you signed in 1962? 
A. Yes. | 

Q. And what did he ask you or what did he say to you? <A. Well, 
at that time I asked to sign a card and at that time he didn't have any. 
He asked me for the — if it would be okay if he changed the date on the 
card I signed the previous year and I told him, yes. 

Q. And this is the card you have signed? A. Yes, sir. 

Q. And would you say this was sometime in February and March 
of 1963 when he had this conversation with you? A. February I think. 

* * * * * 

WILBER LANDWEHR, 
called as a witness herein, on behalf of General Counsel, having first 
been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 
Q. (By Mr. Maslanka): 


* * 
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Q. Mr. Labdwehr, are you employed by Northwest Engineering? 
A. Yes. 

Q. And how long have you been employed there? A. Twenty-two 
years. 


Q. Did you sometime in 1962 have an occasion to sign a card for 
the United Steel Workers of America? A. Yes. 
Q. Did you have an occasion sometime in 1963 to talk to Bill 


Burns or somebody about your 1962 card? A. Yes. 
Q. And did he ask you if you wanted your card continued? A. Yes. 
Q. And did he ask you if he could put the 1963 date on that? 
A. That's right. 
Q. What did you say? A. I said, "Yes." 
Q. Was that about the date which the card has now? A. March. 
Q. March of 1963? A. Yes. 
MR. HOEBRECKX: What is the number of the card? 
MR. MASLANKA: 232. 
* * * * 
GEORGE VAN REMORTEL 
called as a witness herein, on behalf of General Counsel, having first 
been duly sworn, was examined and testified as follows: 


* * * * 


CROSS EXAMINATION 
* * * 
MR. HOEBRECKX: 

Q. But do yon remember being told or informed in the bulletin 
that the purpose was to get a Labor Board election? A. I don't know 
if I was informed by the bulletin but I heard talk of that, that was the 
general consensus of opinion around the plant. 

Q. That the signing of the card was for anelection? A. Right. 

* * * * * 

Q. That was in '63. Now, did you discuss the card with anyone 
after you got it in the mail, did you discuss this? A. IfI said no, I 
would be lying. I discussed the card, everybody else discussed the card 
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at work and I discussed the fact it stated on there that the Union would 
be allowed to represent you and I was informed otherwise by people 
there. I don't know whether they were on the organizing Board or not, 
maybe they were, maybe they weren't. 
Q. What did they inform you? A. That it was strictly for an 
election. : 

Q. Do you remember who that was? A. I can't say definitely 
who it was because we discussed it as a group. 

Q. Was it somebody that was handing out cards? A. I can't 
say for certain. 

* * 

HILLMAN GROSS, 

called as a witness herein on behalf of General Counsel, having first 
been duly sworn, was examined and testified as follows: 


* * * * 


CROSS EXAMINATION 
* * * 
MR. HOEBRECKX: | 
Q. Well, did you testify — what is your recollection as to the date 
you say you signed this Steel Workers' authorization card? A. I said 
I don't remember the date. | 
Q. Then you don't know when it was signed? ve No, I couldn't 
tell you the date. | 
Q. Iam not asking for just a specific date, I wouldn't expect that 
of you. A. Just previous to the election. 
Q. Just previous to the election? A. aie ate 
Q. And that would be in April sometime, 1963? A. Well, it 
would probably have been in April or a short time before that possibly. 
* * * * \ * 


REDIRECT EXAMINATION 


* * * * : * 


TRIAL EXAMINER: Do you remember when you signed that Union 


card? 


MR. MASLANKA: 

Q. About when? A. That I do not remember the date. 

TRIAL EXAMINER: Do you know if it was before the election? 

THE WITNESS: It was before the election, that's as near as I can 
come. 

TRIAL EXAMINER: In other words, you don't know whether it was 

January, February, March or April? The election was in May. 

THE WITNESS: Well, it more than likely was in April. 

MR. MASLANKA: 

Q. But, Mr. Gross, was it at the time when Burns was passing 
out and collecting cards? A. Yes. 

* : * 2 * * 

MR. MASLANKA: Yes, I would have no objection that Mr. 
Lee would testify that sometime in '62, that's what you are talking about, 
leaflets went out and that he as part of the Organizing Committee was 
in charge of those leaflets. 

MR. HOEBRECKX: Well, that the testimony he gave this morning 
even though it went beyond the scope to the extent it went beyond the 
scope of direct, if I call him to the stand, he would testify if I called 
him as my witness -—- 

MR. MASLANKA: Yes, I have no objection to that. 

MR. HOEBRECKX: And that testimony may stand. 

MR. MASLANKA: Yes. 


* * * * 


Wednesday, March 17, 1965 


* * * 


ERNEST SMITH 


called as a'witness herein, on behalf of General Counsel, having first 


been duly sworn was examined and testified as follows: 
* * * * 
CROSS EXAMINATION 
BY MR. HOEBRECKX: 


* * 
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Q. Do you recall reading in these pamphlets that the purpose of 


signing these cards was for the purpose of getting a labor board election? 
A. Yes. | 

* * * * * 

MR. MASLANKA: Mr. Trial Examiner, before I call the next 
witness, I think I can state on the record I have talked to Mr. Trowbridge 
and Mr. Hoebreckx and General Counsel Exhibit F is: ti Exhibit, the 

eligibility list — 

THE TRIAL EXAMINER: The alphabetical list? 

MR. MASLANKA: Yes, sir. Now, I suggested and I think Mr. 
Trowbridge and Mr. Hoebreckx agree that if I were granted permission 
and everybody is agreed that they would have no objection, that I would 
take this list and put the number beside the name that has a card in evi- 
dence so that after this hearing is over, it would then be much easier 
for anybody who has the person's card or his name to then quickly refer 
to that particular number and there would be his name and his card num- 
ber because there would be blanks in the eligibility list like there may be 
four or five Andersons, we wouldn't have to be looking to which Anderson 
we are looking for. | 

MR. HOEBRECKX: I want it clear on the record to show that I 
don't accept Mr. Maslanka's statement that all of these cards are in 
evidence. : 

MR. MASLANKA: The cards that are, and of course, the final 
ruling on the value of those cards would rest with the Trial Examiner. 

THE TRIAL EXAMINER: Very well, if it's agreeable with Counsel, 
it's agreeable to me. | 

* * * 

STANLEY GLINSKI 
called as a witness herein, on behalf of General Counsel, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MASLANKA: 
Q. Will you give your name, please? A. Stanley Glinski. 
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Q. Where do you work, Mr. Glinski? A. Northwest Engineering. 

Q. How long have you worked there? A. About twenty-nine years. 

Q. Mr. Glinski, do you recall sometime in the year of 1962 having 

signed an authorization card for the Union? A. Yes. 

Q. Now, Mr. Glinski, sometime in February or March do you 
recall talking to somebody about signing another card for the Union? 

A. I think around that time, I think I signed a couple of cards. 

Q. Do you remember sometime in February or March talking to 
Mr. Burns, Bill Burns? A. Yes. 

Q. of 1963? A. Yes. 

Q. Now, did he ask you to sign another card? A. Well, he says I 
haven't got a card on me but if you want me to change the date, I will do 
that for you. I says, okay. 

Q. And Mr. Glinski, I show you what has been marked as General 


Counsel Exhibit H149 and ask you if you recognize that card? A. That's 


right. 

Q. And is that the card you signed previously? A. Yes. 

Q. And is that the card that you authorized him to change the date 
on? A. That's right. 

CROSS EXAMINATION 
BY MR, HOEBRECKX; 

* * * * * 

Q. Do you remember reading in any of the Union bulletins about 
having to get signed cards in order to have a Labor Board election? 

A. Yes, I have seen that. 

Q. And what do you recall about that reading that in the bulletin 
about having to sign cards in order to get a labor board election? A. Well, 
I don't remember to be honest about it at the present. 

Q. But you do recall seeing this in the Union bulletins that they 
were getting cards to get a Labor Board election? A. That's right. 


* * * * * 
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MR. MASLANKA:;: Mr. Trial Examiner, I would like at this time 
before concluding to say this, that sometime prior to this hearing I think 
it was about March the 9th, I received from Mr. Hoebreckx the list and I 
did get a list and -- but I have got it so marked up that I just can't put it 
in and if the Trial Examiner requests, I can have one typed and put in as 
an exhibit but the names of those people who after the cards were examined, 


the four hundred some cards were examined, the list of the cards in which 


there were signature discrepancies according to the -+ Mr. Dahl I believe 


his name was -- | 
| 
* * * * | * 


MR, MASLANKA: Yes, sir, and then -- and I agreed with the Trial 
Examiner that I was sort of putting these people out of. order because I 
was anticipating but with the permission of the Trial Examiner I put 
these people on so they could go back to work. Now, I will read into the 
record those names that were submitted to me. | 

THE TRIAL EXAMINER: Of What? 

MR, MASLANKA; Of those cards that were in question so we will 
now have in the record the names, 

THE TRIAL EXAMINER: The names submitted to you by Respondent's 
Counsel? | 

MR. MASLANKA: *** All right, now, Rex Joslin, Erwin J. Grun- 

wald, Lyle R. Poels, Lester C. Bramer, Leonard Dahl, Edward F. 
De Grave, W. A. De Mille, Albert P. Goral, Joseph Fred Harris, Milton 
J. Huenz, Wilbert E, Johnson, James Kapalin, Chester R. Long, Glenn M. 
Wagner, Theodore L. Wiese, Earl L. Miller, Darrol I. ‘Raymond, John D. 
Rocque, Clifford Schafer, Leo Schaut, Harold Sherman, George J. Stoehr, 
Allen Trask, and Stephan C. Ullmer. 

THE TRIAL EXAMINER: They all testified with ithe exception of 
Raymond, am I correct? 

MR, MASLANKA: Mr. Trial Examiner, Rex Joslin did not testify 
because we are agreeable that he was a watchman and his card should 
not be counted. | 


* 
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MR. MASLANKA: That is correct, that's correct. Now, there is 
an Allen Trask whose name is on here as to a signature discrepancy. I 
would have called him except that he I understand is in California and we 
tried to reach him, we were unable to. I don't feel it's necessary but I 
would have called him if I had to. 

* * * 

JAMES BROVOLD 
called as a witness herein, on behalf of the Charging Party, having first 
been duly sworn was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, PLOTKIN: 

Q. Mr. Brovold, we already have been told and there would be no 
question about it that you are an international representative of the Steel- 
workers Union, is that correct? A. Iam. 

Q. And you have been assigned to this geographical district where 
Northwestern Engineering Company is located? A, Iam. 

Q. Under Mr. Lee's supervision? A. Correct. 

Q. All right, you have been assistant to Mr. Lee since prior to 1962 
continuously to the present time, Mr. Brovold? A. I have. 

@. After the summer of 1962, when was the first leaflet distributed 
at Northwest &ngineering Company by the Steelworkers? A. I can't re- 
member the exact date, but it was in May of 1963. 

* * * * 

CROSS EXAMINATION 
BY MR. HOEBRECKX: 


* * * * * 


Q. Now, this campaign was conducted what, over a three or four 


week period in the plant, the actual sign-up campaign, is that your testi- 


mony? A. I would say about six weeks. 
Q. Six weeks? A. Yes. 


* * * * * 


THE TRIAL EXAMINER: Just one moment if I may interrupt here, 
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do you have about the exact dates that that campaign took place? 

THE WITNESS: It started in the latter part of ponent: It went 
through the month of March. 

MR, HOEBRECKX: 


* * * * | * 


Q. Now, these were the employees that were working inside of the 
plant to get cards signed up? A. Yes. 

Q. What instructions did you issue to these employees in connection 
with the card signing campaign? A. To get the people to Sign the cards 
so that they could have the union. |! 

Q. Was there any discussion between you and this organizational 
committee as to the holding of a Labor Board election 2 A. No, there 


wasn't. 


| 
Q. You never mentioned a Labor Board election, is that your 


testimony? A. No, I never did. | 

Q. Did you ever hear it mentioned by some other official of the 
Steelworkers? A. No, I never heard it that it was to a an election. 
We talked about elections. 

Q. Towhom? A. At these meetings that first of all we wanted to 
build the union in the plant to get the people, the great majority of the 
people signed up and that when we done that, that we would send a letter 
to the Company asking for recognition, however, we anticipated that the 
Company would not do this and that we would end up with a National 
Labor Relations Board holding an election. 

Q. You informed the employees to that effect? A Yes. 


* * * * 


GENERAL COUNSEL'S EXHIBIT A 


Green Bay, Wisconsin 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


NORTHWEST ENGINEERING COMPANY 


and Case No. 30-CA-18 
UNITED STEELWORKERS OF AMERICA, AFL-CIO 
NORTHWEST ENGINEERING COMPANY 


Employer 
and Case No. 30-RC-5 


UNITED STEELWORKERS OF AMERICA, AFL-CIO 


Petitioner 


ORDER REOPENING RECORD AND REMANDING PROCEEDING 
TO REGIONAL DIRECTOR FOR FURTHER HEARING 


On September 21, 1964, the Board issued its Decision and Order in 


the above-entitled proceeding,» finding that the Respondent had engaged 


in certain unfair labor practices and ordering that it take certain affirma- 
tive action to remedy such unfair labor practices. The Board further or- 
dered that the election in Case No. 30-RC-5 be set aside and a new elec- 
tion held. 


1 148 NLRB No. 112 
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At the consolidated hearing, the Charging Party-Petitioner offered 
to prove that, prior to the unfair labor practices here involved, a majority 
of the employees in the appropriate unit had signed cards authorizing the 
Union to represent them for purposes of collective bargaining. The Trial 
Examiner rejected the offer of proof and the Charging Party- -Petitioner 
excepted to his ruling. 


On October 12, 1964, the Charging ees filed a Motion 
for Reconsideration and requested that the Board reconsider the Trial Ex- 
aminer's ruling rejecting the offer of proof and the Board's order direct- 


ing a new election. 


The Board having duly considered the Charging Party-Petitioner's 
offer of proof and its Motion for Reconsideration, as well as the Respond- 
ent's opposition to the aforesaid Motion for Reconsideration, in the light 
of the entire record in the case and, having determined to ascertain the 
facts alleged in the Charging Party-Petitioner's offer of proof, 


IT IS HEREBY ORDERED that the record in the above-entitled pro- 
ceeding be reopened, the Order directing a new election be stayed, anda 
further hearing be held before the Trial Examiner for the purpose of re- 
ceiving the proffered evidence and any rebuttal thereto. 


IT IS FURTHER ORDERED that this proceeding be remanded to the 
Regional Director for the Thirtieth Region for the purpose of arranging 
such further hearing, and that the said Regional Director be, and he here- 


by is, authorized to issue notice thereof. 


IT IS FURTHER ORDERED that, upon conclusion of such supplemen- 
tal hearing, the Trial Examiner shall prepare and serve upon the parties 


a Supplemental Decision containing findings of fact upon the evidence re- 
ceived pursuant to the provisions of this Order, as well as a further con- 
sideration of the rationales given in Bernel Foam Products Co., Inc., 146 
NLRB No. 161, particularly pp. 3-8, Bannon Mills, Inc., 146 NLRB No. 81, 
particularly p. 3, and Flomatic Corporation, 147 NLRB No. 143, particu- 
larly p. 5, as they relate to the specific facts of this case, conclusions of 


132 


law, and recommendations; and that, following the service of such Sup- 

plemental Decision upon the parties, the provisions of Section 102.46 of 
the Board's Rules and Regulations, Series 8, as amended shall be appli- 
cable. 


Dated, Washington, D. C., December 11, 1964. 


By direction of the Board: 


Howard W. Kleeb 


Associate Executive Secretary 


GENERAL COUNSEL'S EXHIBIT H-1 


AUTHORIZATION 50 

I hereby request and accept membership in the UNITED STEEL- 
WORKERS OF AMERICA, and of my own free will hereby authorize 
the UNITED STEELWORKERS OF AMERICA, its agents or repre- 
sentatives, to act for me as a collective bargaining agency in all 
matters pertaining to rates of pay, wages, hours of employment, or 
other conditions of employment, and to enter into contracts with my 
employer covering all such matters, including contracts which may 
require the continuance of my membership in the UNITED STEEL- 
WORKERS 'OF AMERICA as acondition of my continued employment. 


and..... Sbeseee 
me except 
an authorized Representative of the U. S. Government 
Please fill out entire card 


(REVERSE SIDE OF GENERAL COUNSEL'S EXHIBIT H-1) 


NLRB 
13th Region CHICAGO 


1963 MAR 8 AM 11:36 


The valid authorization cards included in General Counsel's 
Exhibits H-2 through H-465 are identical to H-1, set forth 
above, in all material respects except as shown below. (An 
asterisk indicates that the card does not bear the tos date 
stamp on its back.) 


Adams, Richard J. 
Aerts, Marvin H. 
Allen, Leslie B. 
Anderson, Ruel 
Anderson, Wayne K. 
Arcand, Roger A. 
Atkinson, Fernnen E. 
Ault, Leo 

Babiash, Clarence John 
Bader, Quentin J. 
Baenen, Edward 


Baenen, Francis P. 
Baeten, Bede 
Bartella, Anton 
Bartels, Lloyd M. 
Bartz, Frederick H. 
Basinski, Edwin A. 
Beumier, Louis 
Behnke, Alvin L. 
Bellin, Henry M. 
Beno, Elmer B. 
Beno, Gerald F. 
Bero, Wayne Joseph 
Bettine, Harry G. 
Bierhals, Theodore G. 
Bierke, Harold H. 
Bins, Harold J. 
Bins, Joseph P. 


Bishop, Robert O. 
Blake, George, Jr. 
Blasche, Bernard W. 
Boes, Orville R. 
Bolduc, Raymond Floyd 
Bopray, David J. 


Borman, Howard S. 
Borremans, William A. 
Boucher, Elmer 
Bramer, Lester C. 
Brammer, Raymond L. 
Bredell, Alvin J. 
Brennan, Maurice C. 
Brice, Bernard J. 
Brisson, Mitchell L. 
Brott, John A. 

Burns, William P. 
Caelwaerts, George I. 
Caelwaerts, Paul J. 
Calawerts, Henry J. 


3-5 
3-6-63 
2-27-63 
2-26-63 
2-28-63 
2-26-63 
2-26-63 
2-26-63 
3-6-63 
2-26 
2-26-63 
3-1-63 
2-25-63 
2-28-63 
3-4-63 [updated] 
3-1-63 
2-26-63 
2-27-63 
2-26-63 
2-27-63 
2-26-63 
3-5-63 
3-5-63 
2-27-63 
2-27-63 
2-26-63 
3-4-63 
2-28-63 
3-5-63 
2-26-63 
3-1-63 
3-5-63 
2-28-63 
2-25-63 
2-28-63 
3-4-63 
2-26-63 


Caldie, Thomas V. 3-1-63 
Calewarts, Norbert E. 3-1-63 
Calkins, Edward P. 2-26-63 
Campbell, Earl T. 34-63 
Campbell, Russell W. 3-8-63 
Carey, James V. 3-5-63 
Carpenter, Floyd A. 2-27+63 
Carpenter, Winson M. 2-26-63 
Cartier, Glenn F. 3-5-63 
Cartier, Louis M. 2-26-63 
Cass, Lavern G. 2-28-63 
Cayan, William A. 3-6-63 
Cherney, Raymond A. 2-26-63 
Christensen, Charles F. 3-5-63 
Christensen, Lawrence J. 3-5-63 
Christensen, Richard W. 2-24-63 
Churchill, Robert L. 2-27-63 
Ciha, Sylvester J. 3-8-63 
Clausen, Harold R. 2-26+63 
Collaer, Robert J. 2-28-63 
Colson, Edward C. 2-26-63 
Conklin, Harold A. 2-27-63 
Coppens, David Joseph 2-28-63 
Coppens, William C. 2-27-63 
Corbeille, Norbert F. 2-27-63 
Cormier, Clarence H. 3-4-63 
Cornell, Cyril Z. 2-27-63 
Cornell, Robert William 2-28-63 
Corrigan, Patrick J. 2-27-63 
Counard, Edward J. 2-27-63 
Counard, Hubert A. 3-5 63 
Counard, Ronald E. 2-26-63 
Courchaine, John E. 3-5-63 
Crooks, Donald F. 2-26-63 
Crooks, Myron J. 3-1-63 
Cruz-Uribe, Antonio 2-28-63 
Cyr, Raymond A. 2-26-63 
Dahlke, Orrin G. 2-28-63 


Dahnke, Arnold A. 
Dally, Harry K. 
Danielski, Gerald 
Dart, Garfield J. 
DeBauche, Harry H. 
DeGrave, Edward F. 
DeGrott, Norbert J. 
DeKeuster, Harold F. 
Delaruelle, Arthur J. 
DeMars, Earl E. 
DeMille, Wendell A. 
DeMoulin, Wilfred J. 
Denil, Elmer L. 
Denissen, Richard R. 
Deprez, Ervin J. 
Derks, Walter L. 
DeRoach, Richard L. 
Desotelle, Roger J. 
DeStaercke, Walter R. 
Detaege, Bernard J. 
Detrie, Norbert P. 
Deviley, Gordon P. 
DeWane, Lawrence T. 
Dickinson, Lyle E. 
Dickinson, Robert M. 
Dimmer, Erwin L. 
Dionne, Leo N. 
Dorner, Carl T. 
Drum, William E. 
Duquaine, Irvin P. 
Duquette, John G. 
Dutton, Fred W. 


Dwyer, John E. 

Ebert, Leonard J. 
Eckberg, Kenneth Joseph 
Ehrfurth, Albert A. 
Eichman, Carl N. 


2-26-63 
3-4-63 
3-6-63 
2-26-63 
2-26-63 
2-28-63 
3-1-63 
2-27-63 
2-27-63 
2-26-63 
2-26-63 
2-26-63 
2-26-63 
2-26-63 
3-5-63 
3-8-63 
3-1-63 
2-26-63 
3-15-63 
2-27-63 
3-5-63 
2-25-63 
2-26-63 
3-5-63 
2-26-63 
3-5-63 
2-26-63 
2-26-63 
3-1-63 
2-27-63 
2-27-63 
3-4-63 
3-5-63 
3-7-63 
2-26-63 
3-4-63 
2-26-63 


Engebretsen, Ellis G. 


Engebretsen, Victor E. 


Engel, Richard J. 
Evans, Roy 
Falevsky, Roland C. 
Farr, Edward E. 
Fell, Eustace B. 
Ferrier, Walter A. 
Foley, Raymond J. 
Frankson, Eugene F. 
Frehse, Fred W. 
Frisque, Lawrence D. 
Gage, Arthur E. 
Garot, Aelred J. 
Gay, Aloysius B. 
Gehrke, Alvin E. 
Gerondale, Norman J. 
Geyer, Raphael A. 
Giese, Harold A. 
Giesler, Fred N.,Jr. 
Giesler, John M. 
Gillaume, Millard J. 
Gilson, Myron J. 
Glenzer, James J. 
Glinski, Stanley 
Goffard, Howard J. 
Goral, Albert P. 


Gorzlancyk, Joseph M. 
Gorzlancyk, Stanley B. 


Graves, Joseph 
Greiser, Milton W. 
Grove, Ivan E. 
Greely, Robert G. 
Hale, Lynwood L. 
Handlen, Robert J. 
Hannon, William J. 
Hansen, Edward J. 


34-63 
2-28-63 
2-28-63 
2426-63 
3+5-63 
3+6-63 
315-63 
3-4-63 
2-26-63 
2-28-63 
2-28-63 
31-63 
3-1-63 
2-26-63 
2-27-63 
2|-28-63 
2-26-63 
3-5-63 
3-5-63 
2'-27-63 
2-26-63 
3-5-63 
3-12-63 
2-28-63 
3-1-63 [updated] 
3-1-63 
2\-28-63 
2-27-63 
2-26-63 
2-26-63 
2-27-63 
2-28-63 
2-26-63 
2-25-63 
3~4-63 
2-26-63 


2-26-63 


Hansford, Alfred E. 3-4-63 
Hansford, Norbert 3-5-63 
Harris, Joseph F. 3-5-63 
Haut, Arthur E. 2-26-63 
Heesaker, David C. 3-1-63 
Hendricks, Ferdinand H. 2-28-63 
Hendricks, Jacob M. 2-27-63 
Hendricks, Roland H. 3-4-63 
Hermans, Hubert M. 2-27-63 
Hermsen, Robert F. 3-7-63 
Hermann, Rufus H. 3-4-63 
Heuvelman, Raymond B. 3-4-63 
Heuvelman, Raymond B., Jr. 3-4-63 
Heyrman, Fabian J. 2-26-63 
Hock, Benjamin Franklin 3-5-63 
Hoffman, Henry H. 3-4-63 
Hoffman, Raymond H. 2-28-63 
Hogan, Paul I. 2-26-63 
Holl, Homer E. 2-28-63 
Holmes, Russel O. 2-26-63 
Holyoke, Dyer J., Jr. 3-28-63 
House, Warren 2-26-63 
Huens, Milton J. 2-27-63 
Huisman, Clarence J. 3-8-63 
Huntington, Ellsworth G. 2-26-63 
Husar, Clarence E. 3-5-63 
Hussin, Lyle J. 2-26-63 
Jacques, Kenneth L. 2-28-63 
Jagodzinski, Clement L. 2-28-63 
Jahn, Irvin A. 3-3-63 
Jansen, Orville A. 2-26-63 
Johnson, Carl Norman 2-27-63 
Johnson, David A. 3-5-63 
Johnson, Edwin R. 2-26 
Johnson, John Gail 2-26-63 
Johnson, Lynn B. 3-4-63 
Johnson, Norman H. 2-28-63 


Johnson, Wilbert E. 
Joslin, Dale J. 
Jolicoeur, Ronald L. 
Kading, Leo August 
Kapalin, James 
Kapla, Leonard L. 
Kapla, Lester P. 
Karnopp, Arnold A. 
Kassner, Clarence F. 
Kelly, Edward M. 
Kelly, Ralph E. 
Kesler, Tracy J. 
Kidd, Charles Michael 
King, Leo C. 
Klapper, LaVerne L. 
Knapowski, Louis J. 
Koch, Albert E. 
Kocha, Peter, Jr. 
Kozak, Michael 
Kozloski, John V. 
Krajewski, Cyril C. 
Kriescher, Clifford J. 
Kropp, Alvin E. 
Krouse, Lloyd J. 
Kruse, George, Jr. 
Kuehl, Lloyd W. 
Kunzer, Joseph L. 
Laabs, Robert C. 
LaCanne, Edw. L. 
Lampereur, Woodrow W. 
Landwehr, Wilbert E. 


Lannoye, Glenn L. 


Lardinois, Elmer J. 
Larsheid, Kenneth J. 
LeCoque, James A. 
LeCoque, Lee B. 
LeMere, Robert E. 


2-27-63 
3-7-63 
3-7-63 
2-26-63 
2-26-63 
2-27-63 
2-27-63 
2-27-63 
2-27-63 
3-4-63 
3-1-63 
341-63 
2-27-63 
344-63 
3-4-63 
3+5-63 
3-1-63 
2126-63 
2426-63 
3-5-63 
3-7-63 
2426-63 
2-27-63 
2-26-63 
2-26-63 
2-26-63 
2-26-63 
2-27-63 
2+26-63 
2-26-63 
3-5-63 [updated] 
2-26-63 
3+4-63 
2-26-63 
2-25-63 
2-25-63 
2-25-63 


Lessuise, Bradford G. 
Lester, Richard E. 
Leurquin, Elroy J. 
Lewicki, Chester T. 
Lewicki, Joseph S. 
Lewins, Ernest G. 
Liebergen, John A. 
Lieuwen, John E. 
Lindsley, Gerald L. 
Litkey, Robert A. 
Loch, Francis A. 
Long, Chester R. 
Longrie, Terry J. 
Lord, Jerome P. 
Luchterhand, John F. 
Luedeman, Donald B. 
Lynch, Richard I. 
McAllister, Robert W. 
McCormick, Patrick J. 
McGahan, Louis C. 
McHugh, John R. 
McIntyre, Thomas L. 
Maas, Henry I., Jr. 
Maas, Rueben J. 
Mahn, Russell H. 
Maleport, Earl L. 
Maloney, Denis F. 
Manders, Sylvester P. 
Manning, Milfred M. 
Maricque, Albert R. 
Marsland, Albert F. 
Martin, Elmer J. 
Marto, Peter W. 
Massey, Clarence G. 
Mayville, Wilfred J. 
Melland, John M. 
Meyers, Clarence W. 


Mielke, Norman H. 
Miller, Earl L. 
Miller, Ira A. 

Mineau, Wilfred G. 
Mommaerts, Albert 
Mommaerts, Ronald A. 
Mornard, Elmer 
Morrison, Myron P. 
Mroczynski, Edward H. 
Mullen, Frank J. 
Mullen, Gordon G. 
Naze, Myron Lee 
Nelson, Arlie Q. 
Nelson, John A. 
Nelson, William P. 
Nielsen, Burel T. 
Noel, George W. 

Nohr, Kenneth C. 

Noll, James H. 


Nooyen, Donald J. 


Nooyen, James V. 
Okray, Leonard A. 
Paape, Willis F. 
Paradise, Clarence V. 
Parmentier, William F. 
Pasterski, Robert P. 
Patterson, Clayton F. 
Patzke, Roy G. 

Paul, Alvin H. 
Pawels, Henry 
Pecard, Emery M. 
Pensis, Warren J. 
Perrault, Ear] J. 
Patasek, Robert J. 
Peterson, Marshall L. 
Phillips. Elroy A. 
Picard, Henry G. 


3-4-68 

3-1-63 

2-26-63 
2-26-63 
2-27-63 
2-27-63 
2-27-63 
2-28-63 
2-27-63 
2-27-63 
2-26-63 
2-26-63 
2-27-63 
2-26-63 
2-26-63 
2-26-63 
2-26-63 
2-28-63 
2-26-63 
2-26-63 
2-28-63 
2-26-63 
2-26-63 
3~4-63 

2-28-63 
2-26-+63 
2-28-63 
3-5-63 

2-26-63 
2-28+63 
2-28-63 
2-26-63 
2-26+63 
2-27-63 
3-3-63 

2-26-63 
2-27-63 


Piechota, Kenneth J. 
Pigeon, Aloysius C. 
Piron, Norbert A. 
Poels, Lyle R. 
Poels, Orland H. 
Powell, William J. 
Powers, Franklin J. 
Powers, Patrick P. 
Price, Wayne C. 
Przybylski, Roman V. 
Quigley, La Bart P. 
Rader, Florian A. 
Rader, Merle A. 
Radosevich, Roy G. 
Rasmussen, Gordon A. 
Rathke, Kenneth C. 
Rebitski, Roy George 
Reiche, Raymond H. 
Reignier, Ronald B. 
Reimer, Donald D. 
Renard, Le Roy J. 
Reitmeier, Joseph E. 
Richardson, Arlyn I. 
Richter, Norbert P. 
Riner, Billie Lee 
Rivett, Robert R. 
Robinson, Robert R. 
Rocque, John D. 
Rogalska, Elmer L. 
Rose, Eli W. 

Rosera, Joseph 
Rosin, Donald E. 
Roskam, Raymond M. 
Roskom, Donald P. 
Roskom, Norman G. 
Rossal, Frank A. 
Rousseau, Julien C. 


Rovinski, Max Harry 
Rozmiarek, Raymond R. 
Salzbrun, Donald E. 
Saunders, Donald P. 
Sazama, Anton H. 
Schadrie, Vincent P. 
Schafer, Clifford 
Schaut, Leo J. 

Schaut, Wayne P. 
Schlader, Charles, Jr. 
Schmechel, Norbert W. 
Schmechel, Richard H. 
Schmidt, Carl E. 
Schroeder, Merlin R. 
Schroeder, Virgil A. 
Schwartz, Harry A. 
Schweiner, John J. 
Schmoncofsky, Albert H. 
Sherman, Harold J. 
Shibley, Joseph 

Siebert, Carlton R. 
Simoens, Robert 
Skaleski, Chester F. 
Skaleski, Donald 
Skaleski, Myron A. 
Smits, Gilbert C. 

Smits, Roman 
Speerschneider, Orville R. 
Sprague, Harry 8. 
Sprague, Robert R. 


Sprangers, Myron D. 


Steier, Acof 

Steimle, Richard F. 
Steinbrecher, Sylvester F. 
Stich, Martin A. 

Stoehr, George J. 
Stroobants, Norman L, 


2-26-63 
2-26-63 
2-27-63 
3+4-63 
2+27-63 
2426-63 
2-26-63 
2-26-63 
2+28-63 
3-6-63 
315-63 
2+28-63 
2-28-63 
3+8-63 
2-26-63 
2-26-63 
3-6-63 
2-26 63 
2-26-63 
2-25-63 
345-63 
3-4-63 
2-27-63 
3-4-63 
3+8-63 
2-26-63 
2-26-63 
2-27-63 
3-5-63 
3+1-63 
3-4-63 
2-28-63 
3-6-63 
3-6-63 
2-26-63 
2-26-63 
2-26-63 


Swanson, Harold F. 
Swetters, Gene J. 
Tappa, Raymond A. 
Terrien, Robert J. 
Theys, James J. 
Thome, Clarence H. 
Thome, Herbert J., Jr. 
Thorp, Chester H. 
Thyrion, Alex J. 
Toellner, Harvy J. 
Toellner, Herbert H. 
Tolan, Thomas C. 
Tomcheck, Harold J. 
Turriff, Allen T. 
Tuttle, James E. 
Ullmer, Stephen C. 
Vaillant, Benjamin D. 
Valentine, Frederic W. 
Van Ark, Charles J. 
Vande Hey, Gerald F. 


Vanden Berg, Raymond L. 


Vanden Busch, Leroy T. 
Vanden Heuvel, Albert 
Vanden Heuvel, Harold R. 


Vanden Langenberg, H. H. 
Vanden Langenberg, L. R. 
Vanden Langenberg, R. N. 


Vander Kelen, Wilbert W. 
Vanderperren, Roman 
Vandervest, Irwin W. 
Vandevelde, S. J. 

Van Donsel, Donald J. 
Van Dyke, Richard A. 
Van Hemelryk, Frank R. 
Van Lanen, John Edward 
Van Lanen, Henry C. 


Van Lannen, Harold G. 


3-1-63 
4-5-63 
2-27-63 
2-27-63 
2-27-63 
2-28-63 
2-28-63 
2-25-63 
3-1-63 
2-27-63 
3-1-63 
2-28-63 
4-5-63 
3-5-63 
3-1-63 
2-26-63 
3-1-63 
3-1-63 
3-1-63 
3-1-63 
2-26-63 
2-28-63 
3-14-63 
2-28-63 
3-5-63 
2-26-63 
2-26-63 
3-5-63 
2-26-63 
3-1-63 
2-28-63 
3-1-63 
3-1-63 [updated] 
2-26-63 
3-4-63 
2-26-63 
2-26-63 


Van Nelson, Frederick 

Vannes, Charles C. 3-5-63) 
Vannes, Ralph H. 2-26-68 
Van Oss, Bernard J. 3-5-63: 
Van Rite, Norbert L. 2-26-63 
Van Rossum, Dale Henry 2-28-63 
Van Straten, Lester P. 3-5 -63 
Verhagen, Robert E. 3-4-63 
Vieau, Orlando E. 2-26-63 
Villiesse, Robert T. 2-28-63 
Vonckx, George V. 2-27-63 
Wagner, Glenn M. 2-27-63 
Wall, James H. 2-27-63 
Wallace, Robert W. 2-27-63 
Walters, Norman J. 2-27-63 
Watermolen, Leland C. 2-26-63 
Wollens, Joseph A. 3-1-63 
Westerman, Gerald W. 3-2 -63 
Whitcomb, Kenneth L. 2-26-63 
White, Ronald J. 2-28-63 
Whiting, Merle Joseph 2-26-63 
Wiese, Theodore L. 3-4-63 
Willems, Gilbert H. 2-27-63 
Williquette, Donald F. 2-27-63 
Willems, Louis J. 2-28-63 
Wilson, Elwood D. 2-26-63 
Wolf, Edmond C. 3-11-63 
Woodford, Willard L. 2-27-63 
Zastrow, Rueben C. 3-8-63 
Zelzer, Lynes A. 2-28-63 
Zilles, Bernard A. 2-26-63 
Zimmer, Oscar H. 3-5-63 
Zipple, Adolph E. 3-4-63 
Zoll, Richard A. 3-5-63 
Zuehlke, David L. 2-26-63 
Basinski, Stanley P. 3-5 -63 
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GENERAL COUNSEL'S EXHIBIT K 


7 March, 1963 


CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 


Northwest Engineering Company 
201 West Walnut Street 
Green Bay, Wisconsin 


Attention: Mr. Z. Libert, Vice-President 

Gentlemen: 

Our Union, the United Steelworkers of America, represents the majority 
of your production and maintenance employees at your plant in Green Bay, 


Wisconsin for the purpose of collectively bargaining with respect to wages, 
hours and working conditions. 


We request a meeting with the official representatives of your Company 
for the purpose of arriving at a Labor Contract through the processes of 
collective bargaining. We suggest a time and place that is mutually con- 
venient and will appreciate hearing from you by return mail. 


In the interim period and because our Union now represents your employ- 
ees, we wish to caution you against negotiating a Labor Agreement with 
any other organization. 


Very truly yours, 


UNITED STEELWORKERS OF AMERICA 


Walter J. Burke, Director 
District #32 


WJB:jg 
cc: Ross M. Madden, Regional Director 


Thirteenth Region 
National Labor Relations Board 
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GENERAL COUNSEL'S EXHIBIT L 


NORTHWEST ENGINEERING CO. 


Manufacturers Of 
SHOVELS, CRANES AND DRAGLINES 


201-7 West Walnut Street 
GREEN BAY, WISCONSIN 


March 12, 1963 


Mr. Walter J. Burke, Director 
District #32 

United Steelworkers of America 
714 West Wisconsin Avenue 
Milwaukee 3, Wisconsin 


Dear Sir: 


In reply to your letter of March 7, 1963, please be advised we 


will recognize in collective bargaining only the agency, if any, duly 


certified to us by the National Labor Relations Board. 


Yours truly, 


NORTHWEST ENGINEERING co. 


/s/ B. E. Campbell 
Secretary 


GENERAL COUNSEL'S EXHIBIT 4 


UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 


Case No. 13-RC-9227 
Date Issued: May 8, 1963 
NORTHWEST ENGINEERING COMPANY 
Type of election (Check one): 
and Employer ee 

/__/Consent Agreement 
UNITED STEE LWORKERS OF AMERICA, ; 
AFL-CIO : /_ tipulation 


Petitioner : / _/Board Direction 


/xx /RD Direction 


TALLY OF BALLOTS 


The undersigned agent of the Regional Director certifies that the 
results of the tabulation of ballots cast in the election held in the above 
case, and concluded on the date indicated above, were as follows: 


Approximate number of eligible voters 

Void ballots 

Votes cast for PETITIONER 

Votes cast for 

Votes cast for iy 

Votes cast against participating labor organization(s). . 

Valid votes counted (sum of 3, 4, 5, and 6) 

Challenged ballots 

Valid votes counted plus challenged ballots (sum of 7 and 8) 

Challenges are (not) sufficient in number to affect the 
results of the election. 

. A majority of the valid votes counted plus challenged ballots 

(Item 9) has (not) been cast for: 


PETITIONER 


SOON AT Aw PE 


= 


— 
i 


For the Regional Director 


/s/ David O. Schweig 


The undersigned acted as authorized observers in the counting and 
tabulating of ballots indicated above. We hereby certify that the counting 
and tabulating were fairly and accurately done, that the secrecy of the 
ballots was maintained, and that the results were as indicated above. We 
also acknowledge service of this tally. | 


For EMPLOYER For PETITIONER | 


/s/ Michael W. Zaden /s/ William P. Burns 
| 


/s/ Virgil Christianson /s/ Roy E. Evans | 


| 
/s/ Jerome Kane /s/ Donald Roskom 
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RESPONDENT'S EXHIBIT K 


CHARGE AGAINST EMPLOYER 


INSTRUCTIONS: File an original and 4 DO NOT WRITE IN THIS SPACE 
copies of this charge with the NLRB 
regional director for the region in which Case No. 13-CA-5653 
the alleged unfair labor practice occurred 
Date Filed: May 31, 1963 


or is occurring. 
1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT 


NAME OF EMPLOYER . NUMBER OF WORKERS EMPLOYED 
NORTHWEST ENGINEERING COMPANY Approx. 800 


ADDRESS OF ESTABLISHMENT TYPE OF ESTABLISHMENT 
(Street and number, city, zone, and State) (Factory, mine, wholesaler, etc.) 


201-7 West Walnut Street Factory 
: : eee a ee eee 
Green Bay, Wisconsin Identify principal product or service 


| Shovels, cranes, etc. 


The above-named employer has engaged in and is engaging in wae labor practices 
within the meaning of section 8(a), subsections (1) and (2) and (3 

of the National Labor Relations Act, and those unfair labor practices are unfair 
labor practices affecting commerce within the meaning of the act. 


Rn Pe eR ag a a ee ae 
2. Basis of the Charge (Be specific as to facts, names, addresses, plants involved, 
dates, places, etc.) 


(See attached sheet) 


Sn 
3. Full Name of Party Filing Charge (if labor organization, give full name, including 
local name and number) 


UNITED STEELWORKERS OF AMERICA, AFL-CIO 


. Address (Street and number, city, zone, and State) Telephone No. 


704 West Wisconsin Avenue 
Milwaukee 3, Wisconsin BR-6-3781 


~ Full Name of National or International Labor Organization o Which It Is an 
Affiliate or Constituent Unit (To be filled in when Charge is filed by a labor 


organization) . 
UNITED STEELWORKERS OF AMERICA, AFL-CIO 


6. DECLARATION | 
I declare that I have read the above charge and that the statements therein are 
true to the best of my knowledge and belief. 


UNITED STEELWORKERS OF AMERICA, AFL-CIO 
BY _ 


DEVOE, SHALDUR, MIKVA & PLOTKIN 
208 South LaSalle Street | 


Chicago 4, Illinois Attorney | 
CHARGE AGAINST EMPLOYER 


| 
2. Basis of the Charge: Within the last six months the Employer, by its 
officers, agents, representatives and supervisory personnel: 


(a) Unlawfully interrogated various of its employees. 


(b) Prior to the representation election held at the Employer’ s 
plant on May 8, 1963, threatened reprisals against euployeee if the 
charging party won the said election. 


(c) During the charging party's organizing and Siadicn campaign 
preceding the aforesaid election, established an Employer-assisted or 
dominated labor organization within the meaning of the Act, for the pur- 
pose of defeating the charging party in the said election. | 


(d) During the charging party's organizing and election campaign 
preceding the aforesaid election, engaged in collective bargaining with 
the aforesaid Employer-assisted or dominated labor organization, for 
the purpose of defeating the charging party in the said election. 


(e) During the charging party's organizing and aibetion campaign 
preceding the aforesaid election, granted new or improved employee 
benefits and other terms and conditions of employment and favorably 
resolved employee grievances, for the purpose of defeating the charging 
party in the said election. 


(f) During the charging party's organizing and election campaign 
preceding the aforesaid election, promised new or improved employee 
benefits and other terms and conditions of employment and the favorable 
resolution of employee grievances, for the purpose of ceieating the 

charging party in the said election. 
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(g) After the aforesaid election, made threats to and discriminated 
against employees who supported and were active on behalf of the charging 
party in the aforesaid organizing and election campaign, because of their 
said support and activities, and otherwise interfered with their continuing 
to do so and retained and coerced them in connection therewith. 


(h) After the aforesaid election, threatened reprisals against and 
promised benefits to employees in an effort to induce them not to con- 
tinue to support the charging party or to cooperate in the charging party's 
efforts to have the said election set aside. 


(1) Otherwise interfered with, restrained and coerced its employ- 
ees in the exercise of their rights guaranteed in Section 7 of the Act; 
dominated or interfered with the formation and administration of the 
labor organization referred to in (c) and (d), above, and contributed fi- 
nancial and other support to it; and by discrimination in regard to terms 
of conditions of employment; discouraged membership in the support of 
the charging party by the Employer's employees. 


By these and other acts, the Employer has violated its employees’ 
rights under the Act, including Section 7 thereof. 


RESPONDENT'S EXHIBIT L 


UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 


ORDERED ELECTION 


In the Matter of : 
NORTHWEST ENGINEERING CORPORATION Case No. 13-R-2932 


and 


UNITED FARM EQUIPMENT AND METAL : Date Issued: July 17, 
WORKERS OF AMERICA, CIO : 1945 


TALLY OF BALLOTS 


The undersigned agent of the Regional Director certifies that the 
results of the tabulation of ballots cast in the election held in the above 
case, and concluded on the date indicated above, were as follows: 


. Approximate number of eligible voters 
. Void ballots 


. Votes cast for United Farm Equipment and Metal 
Workers of America, CIO....... 


4. Votes cast for UAW- AFL 
5>-Votes-east for 
. Votes cast against participating labor organization(s) 
. Valid votes counted (sum of 3, 4, 5, and 6) | 
Challenged ballots 
. Valid votes counted plus challenged ballots (sum 


Challenges are (not) sufficient to affect the results 
of the election. 


. A majority of the valid votes has {not) been cast 
-for against participating organizations 


For the Regional Director 


/s/ Wm. P. McNally 
Field Examiner 


The undersigned acted as authorized observers in the counting and 
tabulating of ballots indicated above. We hereby certify that the counting 
and tabulating were fairly and accurately done, that the secrecy of the 
ballots was maintained, and that the results were as indicated above. We 
also acknowledge service of this tally. 


For Northwest Engineering Corporation For United Farm Equip- 
ment and Metal Workers 
of America, CIO 


/s/ M.W. Zaden /s/ James| DeWitt 


/s/_Virgil Christianson 


For International Union, United Auto- 
mobile Workers of America, (AFL) 


(shown on the ballot as UAW- AFL) 
/s/ Roy Evans 


/s/_AlvinE. Kropp 


SUMMARY OF TOTAL HOURS WORKED SEMI-MONTHLY Page 1 of 4 
January 1 thru June 30, 1962 and 1963 


January 1 - 15, 1962 January 1.- 15, 1963 


Department Regular Overtime Sunday Total Regular Overtime Sunday Total 


Machine Shop 24010-71 4186-42 10-00 28207-13 26258-33 1521-30 27779-63 
Structural Shop 11934 -42 1498-90 13433 -32 13029-12 560-04 13589-16 
Tool Room 3418-47 432-00 3850-47 3750-01 595-46 4345-47 
W. & J. 1330-00 286-00 1616-00 1762-00 300-00 2062-00 
Assembly Shop 11505-17 1446-00 12951-17 11405 -02 441-88 11846-90 
Finished Stores 43380-98 1126-02 4507-00 3641-73 340-52 3982 -25 
Warehouse Dept. 2290-24 590-26 2880-50 2731-96 330-54 3062-50 
Repair Dept. 1996-52 182-28 2178-80 2173-13 137-72 2310-85 
Pattern Dept. 640-00 179-00 819-00 764-49 112-26 876-75 
Electrical Dept. 528-00 172-50 700-50 663-00 142-50 805-50 


January 16-31, 1962 January 16 -31, 1963 


Machine Shop 28810-49 6217-96 35033-45 29550-88 613-26 30164-14 
Structural Shop 14609-64 1991-12 16600-76 15019-16 377-26 15396 -42 
Tool Room 4121-97 689-52 4815-49 4270-96 618-28 4889-24 
W. & J. 1490-00 293-00 1783-00 1948-98 279-52 2228-50 
Assembly Shop 13649 -29 875-44 14524-73 13462 -62 426 -82 13889-44 
Finished Stores 4072 -98 1028-52 5101-50 4211-00 424-00 4635-00 
Warehouse Dept. 2815-95 701-80 3517-75 3095 -89 83-36 3179-25 
Repair Dept. 2385-67 285-42 2671-09 2447-24 247-34 2694-58 
Pattern Shop 735-99 299-26 1035-25 849-49 99-26 948-75 
Electrical Dept. 600-00 205-00 805 -00 769-00 93-00 862-00 


February 1 - 15, 1962 February 1 - 15, 1963 


Machine Shop 26388 -67 6042 -28 32430-95 26987-01 783-52 27770-53 
Structural Shop 13225 -24 1769-80 14995 -04 13811-36 324-50 14135 -86 
Tool Room 3745 -49 822-50 4567-99 3829-00 487-26 4316-26 
W. & J. 1342 -00 355-50 1697-50 1746-00 344-50 2090-50 
Assembly Shop 12422-15 470-48 12892 -63 12456 -72 542 -46 12999-18 
Finished Stores 3653-49 861-76 4515-25 3813-74 486-76 4301-75 
Warehouse Dept. 2618-00 633-50 3251-50 2813-92 92-58 2906-50 
Repair Dept. 2188-13 274-80 2462-93 2266-62 365 -24 2633-86 
Pattern Shop 775-98 297-52 1073-50 792-00 96-50 888-50 
Electrical Dept. 616-00 222-00 838-00 704-00 105-50 809-50 


Department 


Machine Shop 
Structural Shop 
Tool Room 

W. & J. 
Assembly Shop 
Finished Stores 
Warehouse Dept. 
Repair Dept. 
Pattern Shop 
Electrical Dept. 


Machine Shop 
Structural Shop 
Tool Room 

W. & J. 
Assembly Shop 
Finished Stores 
Warehouse Dept. 
Repair Dept. 
Pattern Shop 
Electrical Dept. 


Machine Shop 
Structural Shop 
Tool Room 

W. & J. 
Assembly Shop 
Finished Stores 
Warehouse Dept. 
Repair Dept. 
Pattern Shop 
Electrical Dept. 


SUMMARY OF TOTAL HOURS WORKED SEMI-MONTHLY 
January 1 thru June 30, 1962 and 1963 


Regular 


21419-78 
10854-06 
3095-48 
1168-00 
10080-37 
3042 -42 
2148-98 
1787-15 
639-00 
520-00 


26095 -96 
13616-81 
3761-53 
1456-00 
12225-13 
3729-99 
2633-99 


13499-84 
3678-99 
1435-00 

12328 -04 
3663-00 
2630-97 
2200-82 

789-00 
616-00 


26391-97 


February 16 - 28, 1962 


Overtime 


5397-38 
1997-36 


744-00 
340-00 
340-84 
778-58 
566-02 
275-84 
231-50 
201-00 


March 1 - 15, 1962 


6443-72 
2904-70 


836-50 
310-00 
491-82 
862 -26 
646-76 
356-94 
274-00 


249-00 1-00 


March 16 - 31, 1962 


7961-58 
3423-46 
1043-76 


407-00 


1523-34 
1149-50 


785-28 
639-36 
313-50 
257-50 


Sunday 


Total 


26817-16 
12851-42 
3839-48 
1508-00 
10421-21 
3821-00 
2715-00 
2062-99 
870-50 
721-00 


32539-68 
16521-51 
4598-03 
1766-00 
12716-95 
4592-25 
3280-75 
2560-70 
1066-00 
842-00 


34353-55 


16923-30 
4722-75 
1842-00 

13851-38 
4812-50 
3416-25 
2840-18 
1102-50 

873-50 


Regular 


21838 -27 
11106-76 
3042-01 
1418-00 
10053-75 
3143-99 
2274-88 
1842-50 
648-00 
574-00 


26877 -22 
13396 -97 
3713-86 
1730-00 
12372 -65 
3786-96 
2815-24 
2260-63 
791-99 
679-00 


12208-20 
3328-26 
1737-00 

11186-49 
3456-00 
2559-94 
2051-68 

711-99 
629-00 


24702-79 


February 16 - 28, 1963 
Overtime 


701-52 
793-28 
447-48 
309-50 
531-70 
418-76 

78-12 
440-16 

78-00 
105-00 


Sunday 


March 1 - 15, 1963 


983-80 
794-62 
353-36 
359-00 
565 -42 
503-54 
311-26 
472-04 
94-26 
117-00 


922-00 
639-52 
627-76 
430-00 
586-62 
591-50 
380-56 
567-78 

85-76 
169-00 


1-50 


2-00 
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Total 


22539-79 
11900-04 
3489-49 
1727-50 
10585 -45 
3562-75 
2353-00 
2282-66 
726-00 
679-00 


27861-02 
14191-59 
4067-22 
2089-00 
12938-07 
4290-50 
3126-50 
2732-67 
886-25 
796-00 


12847-72 
3956-02 
2167-00 

11773-11 
4049-00 


3821-46 
797-75 
798-00 


25624-79 


Department 


Machine Shop 
Structural Shop 
Tool Room 

W. & J. 
Assembly Shop 
Finished Stores 


Warehouse Dept. 


Repair Dept. 
Pattern Shop 
Electrical Dept. 


Machine Shop 
Structural Shop 
Tool Room 

W. & J. 
Assembly Shop 
Finished Stores 


Warehouse Dept. 


Repair Dept. 
Pattern Shop 
Electrical Dept. 


Machine Shop 
Structural Shop 
Tool Room 

W. & J. 
Assembly Shop 
Finished Stores 


Warehouse Dept. 


Repair Dept. 
Pattern Dept. 
Electrical Dept. 


Regular 


24345 -04 
12413-45 
3351-50 
1310-00 
11172-91 
3595 -98 
2436-95 
1998 -25 
720-00 
610-00 


27321-26 
14237 -42 
3740-51 
1468-00 
12133-73 
4027-49 
2877-98 
2280-83 

791-50 

704-00 


27765 -95 
14817-20 
4043-50 
1444-00 
12589-71 
3989-00 
2851-97 
2286-73 

744-00 

704-00 


¥ iJ ‘J Ly Ww ' 
January 1 thru June 30, 1962 and 1963 


April 1 - 15, 1962 


Overtime Sunday 
6041-62 
3704-14 
796-26 
352-00 
1199-30 
849-02 
605 ~-80_ 
502-92 
85-00 
222-50 


April 16 - 30, 1962 


6098-34 
2718-00 
843-00 
292-50 
1404-78 
930 -26 
698 -04 
516-00 

93-00 
250-50 


May 1.- 15, 1962 


5107-52 
1596-28 
888-76 
‘297-00 
1642-34 
647-50 
410-28 
402-26 
70-00 
206-50 


Total 


30386-66 
16117-59 
4147-76 
1662-00 
12372-21 
4445-00 
3042-75 
2501-17 
805-00 
832-50 


33419-60 
16955 -42 
4583-51 
1760-50 
13538-51 
4957-75 
3567 -02 
2796-83 

884-50 

954-50 


32873-47 
16413-48 
4932 -26 
1741-00 
14232 -05 
4636-50 
3262 -25 
2688-99 

814-00 

910-50 


Regular 


27144-29 
13467 -34 
3600-21 
1804-50 
12279-83 
3901-00 
2847-95 
2258 -26 
784-00 
701-00 


27376-41 
13508 -60 
3495 -49 
1783-02 
12140-21 
3833-00 
2827-98 
2189-75 

783-98 

704-00 


27095 -35 
13487 -46 
3540-96 
1761-00 
12163-43 
3816-99 
2879-92 
2192-06 

736-00 

704-02 


April 1 - 15, 1963 
Sunday 


Overtime 


2324-60 
633-00 
412-04 
311-50 
517-26 
690-00 
418-80 
295-90 

97-00 
150-50 


April 16 - 30, 1963 


3433-78 
744-54 
398-98 
334-48 
494-98 
635-00 
450-02 
252 -62 

97-02 
219-00 


May 1 - 15, 1963 


2236-18 
801-78 
29-52 
328-50 
468-14 
483-76 
427-58 
343 -62 
91-50 
223-98 


Total 


29468 -89 
14100-34 
4012-25 
2116-00 
12797-09 
4591-00 
3266-75 
2554-16 

881-00 

851-50 


30810-19 
14253-14 
3894-47 
2117-50 
12635 -19 
4468-00 
3278-00 
2442-37 

881-00 

923-00 


29331-53 
14289-24 
3570-48 
2089-50 
12631-57 
4300-75 
3307-50 
2535-68 
827-50 
928-00 


» * 
SUMMARY OF TOTAL HOURS WORKED SEMI-MONTHLY Page 4 of 4 
January 1 thru June 30, 1962 and 1963 


May 15 - 31, 1962 May 15 - 31, 1963 
Department Regular Overtime Sunday Total Regular Overtime Sunday Total 


Machine Shop 27900-69 3954-60 31855 -29 27058 -96 1892-38 28951-34 
Structural Shop 14790-78 902-96 15693-74 13644 -28 1628-98 15273-26 
Tool Room 3992-52 827-76 4820-28 3651-50 335 -50 3987-00 
W. & J. 1475-00 295-50 1770-50 1676-50 502-50 2179-00 
Assembly Shop 12731-17 1542-46 14273-63 12225 -42 1167-38 13392-80 
Finished Stores 3992-99 649-26 4642-25 3805-50 558-50 4364-00 
Warehouse Dept. 2899-97 411-28 3311-25 2833-93 370-32 3204-25 
Repair Dept. 2242-86 264-58 2507-44 2122-79 310-54 2433-33 
Pattern Shop 791-00 51-00 842-00 736-00 82-00 818-00 
Electrical Dept. 629-00 150-00 779-00 630-50 162-00 792-50 


June 1 - 15, 1962 June 1 - 15, 1963 


Machine Shop 27412 -38 5937-76 33350-14 24582 -49 2596-42 27178-91 
Structural Shop 14388 -69 1176-02 15564-71 12226-90 831-70 13058 -60 
Tool Room 3765 -25 797-50 4562-75 3204-96 394-50 3599-46 
W. & J. 1428-75 324-00 1752-75 1445-00 401-00 1846-00 
Assembly Shop 12501-71 1612-24 14113-95 11046 -86 1303-56 12350-42 
Finished Stores 3989-50 704-00 4693-50 3489-00 721-00 4210-00 
Warehouse Dept. 2665 -98 721-52 3587-50 2593-94 426-56 3020-50 
Repair Dept. 2200-04 313-82 2513-86 1996 -52 324-66 2321-18 
Pattern Shop 789-00 92-50 881-50 671-00 50-00 721-00 
Electrical Dept. 640-00 167-00 807-00 629-00 156-00 785 -00 


Se aon et eNO eNO SN Oo pre aE ee in LAO On 


Machine Shop 24440-70 7472-54 31913-24  23842-89 2981-56 26824-45 
Structural Shop 13242-19 2608-18 15850-37 11795-55 1152-14 12947-69 
Tool Room 3340-99 933-26 4274-25 3171-58 395 -16 3566-74 
W. & J. 1285-00 172-50 1457-50 1333-00 400-50 1733-50 
Assembly Shop 11406 -36 1399-08 12805-44 10915 -16 907-86 11823-02 
Finished Stores 3563-00 1124-50 4687-50 3547-00 682-50 4229-50 
Warehouse Dept. 2545-97 729-78 3275-75 2556-94 424-56 2981-50 
Repair Dept. 2021-97 783-16 2805-13 1999-17 427-50 2426-67 
Pattern Shop 680-00 81-50 761-50 712-00 -50 712-50 
Electrical Dept. 645-00 200-00 845-00 639-99 148-76 788-75 
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RESPONDENT'S EXHIBIT 10 


19 
Actual a 


Average Machine Assembly Structual Tool 
(Plant) Shop Shop Shop Room 


2.6432 2.7305 2.6484 2.7321 2.9828 

2.6553 2.7466 2.6630 2.7541 2.9700 

2.6516 2.7572 2.6712 2.7256 2.9601 

" 16-28 2.6516 2.7489 2.6864 2.7376 2.9475 
Mar. 1-15 2.6413 2.7448 2.6812 2.7109 2.9458 
"16-31 2.6421 2.7402 2.6900 2.7343 2.9476 
Apr. 1-15 2.6473 2.7398 2.6944 2.7405 2.9469 
"16-30 2.6550 2.7474 2.7087 2.7346 2.9461 
May 1-15 2.6486 2.7425 2.7009 2.7321 2.9497 
"16-31 2.6604 2.7460 2.7102 2.7616 2.9521 
June 1-15 2.6617 2.7576 2.7085 2.7544 2.9522 
"16-30 2.6611 2.7616 2.7060 2.7495 2.9522 
July 1-15 2.6604 2.7560 2.7101 2.7400 2.9433 


' 16-31 2.6416 2.7170 2.7006 2.7236 2.9765 
(Vacation Week) 


Aug. 1-15 | 2.6385 2.7150 2.6901 2.7337 2.9918 
Aug. 16-31 2.6441 2.7477 2.6831 2.7422 2.9489 
Sept. 1-15 2.6506 2.7583 - 2.6854 2.7437 2.9567 


Prepared by Virgil Christianson - 
Personnel Dept. 
10-2-63 
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RESPONDENT'S EXHIBIT | 11 


INTER-DEPARTMENT CORRESPONDENCE 
Northwest Engineering Company 


1-30-63 | 419 
From _D. E. Wolfe 


Attention Subject Lincoln National Gee Insurance 


Following is a breakdown of claim in the policy year October 1, 
1961 to October 1, 1962 without carry overs 


Number of claims paid 
to which $25.00 deduc- Number of Claims Total Claims 
tion applied with no deduction for 61-62 


Value of Claims Paid Employee Dependent Employee Dependent Policy Year 
- $50.00 25 40 , 138 256 


50.00 100.00 30 53 | 96 
100.00 250.00 | 125 
250.00 500.00 | 

500.00 1000.00 
1000.00 and over 


Incl. in the amount of claims 
$1000 & over above are those 
that had max. of $1200 2 


Employee claims to which $25.00 
deduction applied 

Dependent claims to which $25.00 
deduction applied 


Total claims with $25.00 deduction 


Employee claims with no deduction 
Dependent claims with no deduction 


Total claims with no deduction | 206 
593 
NOTE: The 206 claims with no 
$25.00 deduction are|the emergency 
claims where not confined to the 
hospital and which are reported 


within 48 hours. je / DW Sioned 
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RESPONDENT'S EXHIBIT 12 


AK KK 


THE LINCOLN NATIONAL LIFE INSURANCE COMPANY 


February 11, 1963 


Miss B. E, Campbell 

Northwest Engineering Company 
201-7 West Walnut Street 

Green Bay, Wisconsin 


Dear Miss Campbell: Re: G-1561 


I have just received the figures which we discussed over the 
telephone recently regarding the annual increase in the employ- 
ee and dependent premium if the present $25.00 deductible 
were eliminated. 


The present Employee Only rate would increase $4.43 and the 
present Employee and Dependent rate would increase $8.30. 
These are annual figures. 


Please let me know if any additional information is desired. 
Very truly yours, 


/s/ John C. Jenkins 
REGIONAL GROUP MANAGER 
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Trial Examiner's Decision and Report on Objec tions 
Statement of the Case | 
Upon a charge filed on May 31, 1963, by United Steelworkers of 
America, AFL-CIO, herein called the Union, the General Counsel of the 
National Labor Relations Board, by the Regional Director for the Thirteenth 


Region (Chicago, Illinois), issued a complaint, dated August 14, 1963, 


against Northwest Engineering Company, hereinafter referred to as both 
the Company and the Respondent. With respect to the unfair labor prac- 
tices, the complaint, as subsequently amended, charged that the 
Respondent Company, by named supervisors, engaged in verious viola- 
tions of Section 8(a)(1) of the Act, which were alleged to consist of ne- 
gotiating with groups of employees and individual employees during pendency 
of a petition for a representation election; promised and/or granted 
economic benefits to them to discourage Union membership and to influence 
their selection of a collective bargaining representative and threatened 
its employees with reprisals if they engaged in union activities which had 
commenced on February 26, 1963, the date the Charging Union had 
initiated an organizational campaign among Respondent’s employees. 

On March 8, 1963, the Union filed a representation petition with 
the Board for an election and the Board, after holding a hearing on April 
4, 1963, directed an election to be held (Case No. 13-RC-9227). The 
Regional Director conducted an election on May 8, 1963, to determine 
the employees' choice of a bargaining agent. The Union lost the election.2/ 
Thereafter, on May 15, 1963, the petitioning Union filed objections to the 
conduct of the election. On August 15, the Regional Director issued his 
report on objections. On August 30, 1963, the Board issued an Order 
directing that the hearing in the representation case ( 13-RC-9227) be 
consolidated with the complaint case (13-CA-5653) and directed the 


L The tally of ballots showed there were approximately 758 eligible 
voters, and that 743 ballots were cast, of which 362 were. for the Union, 
377 against the Union, 2 were challenged and 2 were void. 
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Trial Examiner to prepare a report "containing resolutions of the 
credibility of witnesses, findings of fact, and recommendations to the 
Board as to the disposition of said issues" in order to resolve the 
issues raised by the Union's objections to conduct affecting the results 
of the representation election. On September 4, 1963, the Regional 
Director issued an Order consolidating the hearing on objections with 
the hearing on the unfair labor practice allegations and set both cases 
down for hearing. 

The answer of the Respondent admits certain of the allegations of 
the complaint, but denies that Respondent violated Section 8(a)(1) of the 
Act. 

On October 8 and 9, 1963, the undersigned Trial Examiner, Henry 
S. Sahm, held a hearing with respect to the issues in the consolidated 
case at Green Bay, Wisconsin. Upon the conclusion of the taking of 
testimony, counsel for the various parties waived oral argument and 


filed briefs which have been fully considered. 


Issues 
The issues in this proceeding are whether the Respondent by in- 
terrogations, granting of economic benefits, threats and reprisals, 
interferred with, restrained, and coerced employees in violation of Sec - 
tion 8(a)(1) of the Act, and by the above and other conduct, including a 
speech made to employees by an official of the Respondent Company, 


materially affected the result of a representation election held on May 
8, 1963, to the extent that such election should be set aside. 
Upon the record so made, and based upon observations of the de- 


meanor of the witnesses while testifying, there are hereby made the 
following: 
Findings of Fact 
I. The business of the Respondent 
(a2) Respondent is, and at all times material herein has been, a 
corporation duly organized under and existing by virtue of the laws of the 


State of Wisconsin. 
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(b) At all times material herein, Respondent has thaintained its 
principal office and manufacturing facilities at 201-7 West Walnut Street, 
in the City of Green Bay, Wisconsin, where it is, and at all times ma- 
terial herein has been, engaged in the manufacture of shovels and cranes. 

(c) During the past calendar year, Respondent, in the course and 
conduct of its business operations has purchased and transported di- 
rectly to its Green Bay, Wisconsin, establishment from places outside 
the State of Wisconsin materials valued in excess of $50,000. 

Upon the above admitted facts, it is found that Respondent is en- 
gaged in commerce within the meaning of Section 2(6) and (7) of the Act. 

II. The labor organization involved | 

The complaint alleges, the answer admits, the record shows, and 
it is found that United Steelworkers of America, AFL-CIO, is a labor 
organization which has been attempting since 1958 to organize the em - 
ployees of the Respondent. It is found tht the labor organization is a 
union within the meaning of Section 2(5) of the Act. | 


The Testimony 
1. The insurance incident 

Some of the employees desired the coverage under the Company's 
then existing group health and accident insurance plan to be increased and 
broadened. A petition was circulated by them among the employees, the 
preamble of which reads as follows: "I am in favor of dropping our 
present group insurance plan and will accept the Blue Cross or other 
hospitalization plan hoping to have it in effect by February 11, 1963." 
The employees circulated this petition throughout the plant in December, 
1962, and January, 1963, and when a considerable number of the em- 
ployees signed it, the petition was presented to Libert, Respondent's 
vice-president, on January 10, 1963, by employee Wellens. It was 
agreed by Wellens and Libert that a meeting would be held to discuss the 
insurance matter as soon as a committee was selected by the employees 
to represent them. | 

The first meeting was held at the plant on January 12, 1963, and 


| 
was attended by five employees comprising the employees’ insurance 
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committee, and representing management were Libert and Alan Houston, 
president of the Company. Wellens, a member of the employees com- 
mittee, when asked how the employees were selected who would serve on 
the committee, testified: "There were only five members on the com- 
mittee and they sort of offered to put themselves on the committee." 
Libert, Respondent's vice-president, testified the Company had nothing 
to do with selecting the employees committee but merely suggested through 
the plant foremen that a representative group from the various depart- 
ments in the plant be selected in order to get a better cross-section of 
the employees desires. | 

The employees’ committee informed the Company's representatives 


at the first meeting that they wanted broader insurance coverage and they 


were willing to pay increased premiums to obtain it provided ''the company 
would pay a part of the increased cost.” Discussion was had and it was 
agreed that both sides would look into various insurance plans and report 
at a second meeting to be-called at their mutual convenience. The em- 
ployees' committee investigated other insurance plans as did the Company. 
The Company contacted insurance companies both by telephone and letters, 
and requested information with respect to group health and accident programs. 
On March 16, 1963, a second meeting was held and the conferees 
exchanged information on the various plans they had investigated since 
the first meeting. It was agreed that the parties would decide which 
plan they preferred and report their decision at a third meeting to be 
held on April 20th. 
At this third meeting, the employees' insurance committee agreed 
on a new plan submitted by the Company which provided for an increase 
in premium costs, broader coverage, and additional benefits over the 
insurance program then in effect. It was agreed by the conferees that 
this new plan would be submitted to the employees for their approval 
and if they voted to accept it, the new program would become effective 


y——— 


“/The first two meetings were held during non-working time and the 
third meeting was attended by some of the employees committee during 
their non-working time. 
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| 
on May Ist, the date when the old insurance plan would expire. When a 


vote was held among all the employees, they accepted by written ballot 
the new insurance plan. | 

The General Counsel contends that this new insurance plan was put 
into effect on May tst by the Company for the purpose of influencing the 
employees to vote against the Union in the May 8th representation election. 

There is not the slightest evidence in the record to support such an 
allegation. The insurance matter was initiated by the employees in De- 
cember 1962, more than two months before the Union began its organiza- 
tional activity on February 26, 1963. The agreement by the Company to 
institute a new insurance program on May 1, 1963, was in response to 
the employees dissatisfaction with the plan then in effect, The fact that 
the new insurance program became effective a week prior to the May 8th 
election is merely a temporal coincidence as the old plan was due to ex- 
pire on May 1st. Moreover, the General Counsel has not proved by a 
preponderance of the evidence there was any violation of Section 8(a)(1) or 
that the timing of the new insurance program was intentionally arranged 


so as to influence the outcome of the election. 


2. Grievance meetings 
On April 20, 1963, various employees requested Libert, Respondent's 
vice-president, to discuss with them certain complaints they had regarding 
working conditions. He agreed but suggested that the employees’ representa- 
tives select men from all various departments in the plant in order to ob- 
tain a cross-section throughout the plant upon which the complaints were 
based. | 
On the morning and afternoon of April 22, 1963, Libert conferred 
at the plant with two different groups of employees. The employees of 
both groups stated their individual and group complaints and Libert assured 
them he would look into these matters, study them and give them a definite 


answer at a later meeting as to what the Company would do.2/ 


3 Some of these individual and group complaints included that of a drill 
press operator, an employee who had an overtime problem, working hours, 
dissatisfaction with assembly shop rates and waiting unduly long for parts. 
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On April 30, Libert had one meeting with combined representatives 
of the two original employees’ groups, told them he had investigated all 
these matters and informed them what the Company had done already 
to correct many of them and was prepared to do with respect to their 
other complaints. The Company's actions and proposals were evidently 
acceptable to the employees’ representatives as no further meetings were 
held. When the April 30th meeting concluded, Libert told the employees’ 
committee they had access to him at any time to discuss any complaints 
they might have in the future. 


The General Counsel contends these meetings violated Section 8(a) 


(1) because meetings of this type never had been held before and were 
agreed to by Respondent on the occasion in question for the dual purpose 
of showing employees they needed no union to represent them in order for 
them to air their grievances and was a benefit granted them to influence 
the outcome of the upcoming election. 

The record, however, does not substantiate these contentions of 
the General Counsel, as Libert's testimony that similar meetings had 
been held "many times in the past" at the request of employees stands 
not only uncontradicted but corroborated by Brennan, a member of the 
employees' committee, who testified he had attended meetings in the past, 
between employees’ committees and management to discuss and adjust 
grievances. 

It is not a violation of the Act for an employer to accede to his 
employees’ request that he listen to, discuss, and adjust their complaints. 
Moreover, the record discloses that before the advent of the Union's 
organizational campaign, the employees had had grievance meetings with 
management and it had been the Company’s policy to adjust their complaints. 
Accordingly, as the discussion of grievances at the employees’ requests 
was established before the Union's current organizational campaign, the 
granting of the instant request to discuss grievances with a committee of 
employees, did not constitute a change in terms or conditions of employ- 
ment within the meaning of Section 8(a)(1). This the Company was 


privileged to do under its existing policy without creating any new policy 
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as it did not unlawfully invade any employees rights under the Act. More- 
over, the settlement of these complaints appears to be too trivial to have 
a tendency to interfere with employee rights. 

Furthermore, there is no background or climate of union animus 
or unfair labor practices on the part of the Company. All the Respondent 
did was meet with these employees groups at their request in order to 
dispose of their complaints. Respondent's motive in meeting with them 
merely was to attempt to remedy their alleged dissatisfaction with work- 
ing conditions. The employer has sucha right as a matter of employee 
morale and plant efficiency. There is no credible evidence that Respondent 
in agreeing to discuss its employees’ complaints in order to attempt to 
satisfy their grievances, did so with the ulterior purposé of influencing 
them with respect to the imminent representation election. Nor may any 
such inference reasonably be drawn from the evidence in the record. 
It is found, therefore, there was no evidence adduced of interference with 
the pending election or any restraint, or coercion within the meaning of 
Section 8(a)(1) of the Act. | 


3. Bonus payments | 
On or about June 20, 1963, the Company announced that the em- 


: | ‘ 
ployees would receive a five per cent bonus on their gross earnings for 


the next six months, commencing July 1, 1963, through December 31, 


1963, which would be payable the following year. 

The General Counsel admits that although the granting of this 
bonus had been in effect for many years, that in the 1963 incident it was 
designed as a reward for their rejection of the Union in the election 
which had been held 6 weeks before the announcement of the bonus was 
made. | 

Generally, this record is sparse of antiunion statements or atti- 


tudes usually present when there is a strong opposition to unions by an 


4 The two groups were each comprised of seven employees. The General 
Counsel only called one of these 14 employees to testify | ne to what occurred 
at these three meetings. | 
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employer. Nor is there any pattern of conduct which would support a finding 


that Respondent was hostile to labor organizations generally or to the Charging 
Union in particular. 

As regards the bonus incident, going back as far as 1941, the Respon- 
dent Company had instituted a yearly bonus system payable semi-annually. 
The bonus in issue was announced approximately six weeks after the Board- 
conducted representation election. Any finding that the Respondent could 
not continue to pay bonuses, in keeping with its established Company policy 
of 22 years, clearly is contrary not only to the realities of industrial life 
but also to the law as such action on the part of the Company, under the 
circumstances here revealed, could not have interferred with, restrained, 
or coerced the employees within the meaning of Section 8(a)(1) or have in- 
fluenced them illegally in an election held six weeks prior to the announce- 


ment of the bonus. 


4. Rate Changes 
a. Tool room 

Joseph Wellens, who has worked in the tool room for 12 years, testi- 
fied that "early in 1963" his wage rate was "lowered" but two or three 
weeks before the representation election, the old rate was reinstituted. 

Upon this rate reduction in the tool room being brought to the attention of 
Vice-President Libert, he immediately investigated the matter, ascertained 
that although there was no decrease in the employee's earnings, it was a 
mistake on the part of one of the supervisory personnel to lower the rate, 
whereupon he so informed Wellens and ordered the reinstitution of the 
former rate which was done. 

The General Counsel contends that the act of reducing and reinstituting 
Wellen's hourly rate prior to the election was in itself an unlawful manipula- 
tion violating Section 8(a)(1) of the Act, as it was done for the purpose of 
inducing its employees to reject the Union. 

The uncontroverted testimony shows that this incident was due to 
an error on the part of the then assistant plant superintendent who has since 
left Respondent's employ. This person, who was not authorized to change 


wage rates, ordered an incorrect base rate to be instituted by the tool 
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room foreman. As soon as Respondent's vice-president discovered the 
error, which was at the end of April, he ordered the assistant superin- 
tendent to countermand it and reestablish the former wage rate. In any 
event, the General Counsel acknowledges and Wellens testified that this 
error did not result in Wellen's earnings or "take-home" pay being re- 
duced but it remained the same both before and after the wage rate change. 
It is not an unfair labor practice for a plant official to correct an error 

of a subordinate immediately upon hearing of it, even though it occurred 
by happenstance during the pendency of a petition for an election. Ac- 
cordingly, it is concluded that the Respondent by this single, isolated act, 


has not interferred with coerced or restrained employee Wellens in the 


exercise of his organizational rights, in violation of Section 8(a)(1) of the 


Act. 
b. Structural shop 

Ronald Counard, who was an apprentice at the time the following 
alleged incidents occurred, testified there were rate increases for the 
welders in the structural shop about a month before the date of the Board- 
conducted representation election. The General Counsel argues that the 
Company had announced increases in the welders hourly rates shortly be- 
fore the election as part of its efforts to oppose the Union and with an 
intent to influence the outcome of the representation election. 

When Counard was questioned on direct examination by the General 
Counsel as to what he based his testimony upon, he answered: "T heard 
the time study man asking how much money they need on different jobs"; 
and ''I seen the piece work cards." On cross-examination, he admitted 
that his testimony was based upon: "hear[ing] the men talk about it and 
I seen the piece work cards [when] * * * there was some old cards laying 
around." When he was asked on cross-examination if this testimony was 
based entirely on hearsay, he answered obliquely that he knew "because 
I talked to the men who had time studies on the job [and] * * * T seen the 
time study sheet, "although he admitted he never had the time studies in 
his possession and that his information is based upon what someone else 
told him. Then when Counard again was asked if he actually saw the time 
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study sheet he equivocally testified: "I seen it, but I couldn't tell what 
was on it.’ When asked if he knew how the rate dispute arose in the 
structural shop, Counard stated that one of the welders "apparently asked 
[a Company official] for a time study." (Emphasis supplied.) When 
Counard testified that the rate in the structural shop was "no good" and 
he was asked how he knew this, he testified: "They said so,’ referring 
to what welders had told him and * * * "later I heard there was a raise 
[in the wage rate] * * * [from] welders." When he was asked why - since 
he was not a welder himself, he was so interested in welder's rates, he 
evasively answered: "I was just interested." When pressed to answer the 
question, as it was pointed out to him that welder rates did not effect him, 
he testified: "It was going to. I was going on welding" - although there 
is no evidence he knew this at the time. He admitted also that it is not 
unusual for welders to complain about their rates and such complaints had ” 
been voiced by 'them for the three years he had been in the Respondent's employ. 

Counard’s testimony is not credited because the record reveals that 
not only was he not testifying from his own knowledge but it was hearsay and 
based upon conjectures, and rumors he had heard. Moreover, his demeanor 
while testifying did not favorably impress the trier of these facts = 

Libert who had personal knowledge of this matter in his capacity 
as vice-president and whose testimony is credited stated that some of 
the welders complained about their rates, which happens all the time, 
(as Counard admitted) and that a time study was ordered shortly there- 


after which resulted in rate adjustments being made.” Moreover, 


—— 
5/ At one point in his testimony, Counard testified without objection from 
notes written by a legal associate of counsel for the Charging Union. 


8/ For the reason stated above, Counard's testimony is not credited that 
time studies were not conducted by Respondent among the approximately 
400 welders for three years until a month before the election when rate 
adjustments were made. Furthermore, none of the welders who had 
personal knowledge of this matter and who are alleged to have been af- 
fected by these rate adjustments were called by the General Counsel to 
testify. The failure to call these employees gives rise to an inference 

that their testimony would not have been favorable to the General Counsel's 
contentions. N.L.R.B. v. Wallick, 198 F. 2d 477, 483 (C.A. 3). 
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Libert's testimony that there were no changes made in the method or 


policy of setting piece-work welding rates in the structural shop in the 
spring of 1963 stands uncontroverted in the record. Assuming, arguendo, 
this rate adjustment was made a month before the representation election, 
nevertheless, the General Counsel has not proved by a preponderance of 

of the creditable, probative, substantial and proper evidence that there was 
any causal connection between the rate adjustments and its proximity to 


the pending election or that there was any violation of Section 8(a)(1). 


c. Fixtures (piece work) | 

Roy Evans, who has been employed by Respondent for over 26 years, 
testified that prior to March 1963, his earnings in the machine shop averaged 
$3.00 to $3.03 an hour. On March 29 and May 6, 1963, he was given individual 
assignments to make two particular types of fixtures for which he received 
$3.25 and $3.38 an hour, respectively. | 

The General Counsel contends that the alleged rate increases given 
Evans to produce these two fixtures constituted unlawful benefits intended 
to influence Evans in the pending representation election. 

On cross-examination, it was elicited that these two particular 
fixture jobs, which are referred to in the plant as "one-piece jobs,"" were 
isolated and unusual orders and the only ones of their kind in the entire 
plant for this two-month period of time. It appears that these two isolated 
fixture jobs were So unusual that the Company had no set-price as time 
studies had never been run on them as each job is evaluated independently 
as to the hourly rate or price. Taerefore, a "temporary" rate of $3.25 
and $3.38 was assigned to them, as fixture operations are more difficult 
to perform ail Moreover, and this is not only uncontradicted but admitted as 
well by Evans, his hourly earnings for both March and May were no more 
than in previous months. Since Evans received no additional earnings, the 
General Counsel's allegation in his complaint that Evans was granted ec- 
onomic benefits by Respondent must necessarily fall for failure of proof. 


7I—— 


“/it seems a fixture job can not be assigned a "set-price" as it is a mainte- 
nance operation (as distinguished from a production operation) and no two 


maintenance operations are alike. 
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d. Increased rates in Assembly Department 

Employee Labart Quigley testified that in January 1963, before union 
activity began, he met with the assistant plant superintendent and requested 
an upward adjustment in his hourly wage rate. Two weeks later, he was 
notified, that his request was denied. Subsequently, after a time-study 
and about two weeks before the Board-conducted representation election, 
he received a rate increase which raise was within two cents of what he 
asked for the previous January. 

Of the approximately 60 people working in the assembly department, 
only two employees, one of whom was Quigley, received a raise during the 
time material in this proceeding. Quigley testified that he was informed 
by the plant's time-study official he was being granted a raise because the 
particular shaft he was then working on involved a change in parts anda 
new method of operation. Based on the totality of Respondent's conduct, 
the facts related above, as well as the isolated nature of this one incident, 
when the size of the plant is considered and that it affected only 2 of 60 
employees in the assembly department, a finding of an 8(a)(1) violation is 
not jusitifed nor does this solitary and picayune, isolated instance warrant 


an order to set aside the election. 


5. Overtime 
Robert LeMere, a stockroom employee, working in the stock movers 
section, testified that in 1961, 1962, and 1963, the average number of hours 


he worked each week was 45. In the beginning of 1963, he testified, the 


stockroom employees were working 45 hours until two weeks before the 
Board-conducted representation election when it was increased to 50 hours. 
The extra time he worked on Saturdays was the same type of work he per- 
formed during the week and it was optional with the employees whether they 
wished to work overtime on Saturdays. After the election, he testified, 
he reverted to his original work week of 45 hours. 

On cross-examination, when LeMere was asked how he arrived at 
the figure of the average hours he worked in 1961, 1962, and 1963, he ad- 
mitted he did not check any records and that it was merely an estimate, 
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testifying: "At times it was forty, at times it was forty-five, and at times 
it was fifty, so I gave you forty-five as an ayeraee 26 He also admitted 
that he did not know if he worked more overtime in 1963 than in 1962, but 
he did testify that he worked 50 hours in May 1963, shortly after the May 
8th election. It was also solicited from MeLere, in refutation of the 
General Counsel's contention that Saturday overtime worked before the 
election was "made" work that he was kept busy on the two Saturdays he 
worked overtime before the election. | 

Lawrence Christensen, another stockroom employee called as a 
witness by the General Counsel, testified, contrary to LeMeré, that be- 
ginning in 1963, he worked 40 hours a week until April 22nd when he went 
on overtime working 44 hours and 48 hours, respectively, for the two 
weeks before the election. After the May 8th election he testified, he re- 
mained on overtime working 45 hours until September when his overtime 
was increased additionally to over 50 hours a week during inventory. 

Libert, Respondent's vice-president, testified, that from time to 
time, due to the physical set-up of the stockroom, materials arrive at the 
stockroom faster than the stockroom employees are able to store it in 
bins. This requires these employees to work overtime periodically. 
Libert's denial that any orders were given by him that the stockroom em- 
ployees were to be given overtime two weeks before the election stends 
uncontradicted in the record. | 

Tne General Counsel alleges that the overtime worked in April on 
the two Saturdays before the election were given employees by the 
Respondent to influence their voting in the pending election. 

Conduct which serves legitimate business ends dispells a claim of 
illegitimate motives. Action taken by an employer in the! pursuit of legitimate 
business ends and without any intent to invade employees rights but to 
accomplish business objectives acceptable under the Act is the overriding 


8 As a further indication of the unreliability of the figures given by the 
General Counsel's witnesses is the testimony of Christensen, infra, another 
stockroom employee, who testified he did not know how many hours he had 
worked the week before the hearing in the instant case. 
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consideration in situations of this type. As is not uncommon, in the con- 
text of industrial realities, such situations present a complex of motives 
and preferring one motive to another is indeed a delicate task reflected in 
Board decisions in weighing the interests of employees in concerted 
activity against the interest of the employer in operating and maintaining 
the economic integrity of his business by making day-to-day decisions 

even though made during a union’s organizational campaign and of balancing 
in the light of the Act and its policy the consequences upon employees rights 
against the business ends to be served by the employer's conduct. 

In considering these matters, it should be borne in mind that it is 
uncontroverted that the plant’s busy season, from a production standpoint, 
is around April. It is, therefore, just as reasonable to attribute the over- 
time worked on the two Saturdays before the May 8th election to the press 
of work requiring it and not to an intent to make work for the employees in 
an effort to influence their vote in the election. Corroborative of this 
conclusion is the testimony of both LeMere and Christensen that they were 
kept busy when they worked overtime and that they continued to work over - 
time after the election. After the election, the employees did not work on 
Seturdays but they did continue to work 9 hours a day, 5 days a week or a 
total of 45 hours, of which 5 hours was overtime. Moreover, any doubt on 
this score is dispelled by Respondent's Exhibit No. 9 which shows the 


plant-wide average total amount of overtime worked in the various depart- 
ments of the plant during the first half of 1962 and the first half of 1963 


to be approximately the same. This exhibit conclusively negates the 


General Counsel's contention that an abnormal amount of overtime was 
worked by Respondent's employees in the spring of 1963 prior to the 
election. 

Nor was there sufficient evidence adduced by the General Counsel 
to make a finding that the Respondent had its stockroom employees en- 
gaged in "made" overtime work such as washing windows and light bulbs 
on the two Saturdays immediately before the election, as Libert’s testi- 
mony stands uncontradicted that stockroom employees have been 
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periodically assigned in the past to washing windows and light bulbs, 
stating that 'keeping the place clean is one of the normal operations of the 
[employees of the stockroom] department." | 

It is found, accordingly, that the General Counsel has failed to prove 
by a preponderance of the credible, probative and substantial evidence 
that in the period preceding the election, Respondent granted overtime to 
the stockroom employees in order to influence them unlawfully in the 
election or in violation of Section 8(a)(1). On the contrary, the evidence 
preponderates in favor of a finding that the overtime granted employees 
was in accordance with the Respondent's past business practices and re- 


quirements. 


6. Vacation pay 
For many years, the Company has had a policy of paid vacations for 


its employees. In its compution of the number of weeks of vacation pay to 
which an employee is entitled, the following formula hes always been used: 
The average hourly rate times the number of hours per week the plant 
worked the past year, multiplied by the number of weeks vacation the 
particular employee is entitled to which, in turn, is based on the number 

of years the employee has been working for the Company. Employee Evans 
testified that the computation of his vacation pay for the year 1963 was 
based on a standard of 45 hours per week, whereas from 1958 to 1961, 
inclusive, the standard number of hours used was forty. 

The General Counsel states that in July 1963, approximately two 
months subsequent to the election, the Respondent altered its method of 
determining its employees’ vacation pay by computing that pay on the 
basis of a 45-hour week, whereas in 1962, the preceding year, a 40-hour 
week was used although it is "apparent that the plant worked considerably 
more hours in 1962 than in 1963 * * *." | 

This contention, however, is not supported by the record. Alan 
Houston, Respondent president's testimony that the 40 hours standard 
used in 1962 was increased to 45 hours for 1963 because the plant worked 


more hours during 1963 because of increased production is borne out by 
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Respondent's tabulated Exhibit No. 9 showing the hours worked for the first 
six months of 1962 and 1963. In other words, while there was an increase 


in the average number of hours worked in 1963 over what the plant worked in 


1962, there was no change in the formula which has been used in previous 


years in computing the employees’ vacation pay. 

On cross-examination, Evans confirmed this when he was asked if 
there was any difference in the method used in computing his vacation pay 
in 1963 as compared with 1962 and 1961 and he answered in the negative, 
stating that the same formula was used for 1963 as was used for computing 
his vacation pay for previous years. 

It is found, therefore, that there is no probative evidence of any 
violation of Section 8(a)(1) with respect to the computation of vacation 
pay as the manner in which it was computed has remained the same over 
the years and its change from 40 to 45 hours in 1963 was not motivated 
by any proscribed intention to avoid Respondent's obligations under the 
Act or to illegally influence employees, but reflects the increase in 
production for the first 6 months of 1963. See Respondent's Exhibit 
No. 9. Accordingly, it will be recommended that this allegation of the 
complaint be dismissed. 


7. Backpay 

Employee Wellens testified that two weeks before the Board-con- 
ducted representation election, Lampeur, his foreman, told him he had some 
backpay coming for exceeding his quota of piece work. Wellens stated 
he already knew this, as there had been an announcement to that effect 
posted on the tool room bulletin board a few days previously by one of 
his co-workers. The General Counsel's allegation that this single, 
isolated incident constituted an unfair labor practice must fail for lack 
of proof as it is without foundation or substance in the record. 

Furthermore, any doubt as to whether Respondent increased em - 
ployees' earnings in an attempt to influence their voting in the May 8th 
representation election is dispelled by Respondent's Exhibit No. 10, 


which shows the average hourly earnings of employees in several 
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departments of the plant did not fluctuate abruptly for the period from 


January 1, 1963 through September 15, 1963. This, in turn, corroborates 
the Respondent's contention that there was no basic change in Company 
policy with respect to the manner of computing hourly rates or piece- 


work rates 9/ 


8. Interrogation 
a. At insurance meetings 

Wellens testified that at the first meeting on January 12, 1963, 
which was requested by the employees’ committee to discuss the insurance 
programa! Houston, president of the Company, "asked the question where 
this insurance thing started and how it started and who started it.” 

In determining whether or not an employer's questions constitute 
forbidden "cocercion," in derogation of employees’ freedom of choice as 
guaranteed by Section 7 of the Act, it is required to not only consider what 
information was sought but also the manner and context in which the 
questions were askeae’ Perfunctory, innocuous, queries, standing alone, 
and analyzed in isolation from the totality of events, are insufficient to 
support a finding of an 8(a)(1) violation. 

Assuming, arguendo, that Houston asked what might be characterized 
as a rhetorical question, it was asked in the course of a meeting between 
the employees’ committee and the Respondent, called for the purpose of 
resolving the insurance matter grievance and thus was privileged and 
not unlawful within the meaning of Section 8(a)(1). Settlement of such 
grievances which provide an orderly and peaceful procedure for avoiding 
labor disputes take on many aspects of hard, serious and intense exchange 
of views. If an employer were liable to being charged with an unfair labor 


y——— 


*/ There was, of course, routine wage increases during this time based 
on factors immaterial to the issue in this particular incident, such as 
routine increases based on seniority and longevity. 


10/ See page 3, supra. 


11/Reserve Supply Corp. v. N.L.R.B., 317 F. 2d 785, 781 i(C A. 2), en- 
forcing 140 NLRB 330. 
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practice for the type of innocuous questions Houston asked during this 
conference, such meetings would become stilted and sterile, and parties 

to the grievance discussion would hesitate to participate in such proceed- 
ings. Such a result would be contrary to the purpose which such grievance 
meetings seek to accomplish. Questions, such as those which were asked 
by Houston in the January 12th meeting detailed above, are entitled to 
protection as part of the give-and-take of adjudicating employee grievances 


and are thus privileged. 


b. In Libert's office 

Roy Evans, who has been employed by the Company for 26 years 
and is a member of the Union's organization committee, testified that a 
few days after the April 4th Board representation hearing, at which he 
was one of the Union representatives, that he had a conversation with 
Libert, Respondent's vice-president, in his office, and Libert asked him, 
‘Why the men in the shop were so dissatisfied and why I was strong for 
the union." Evans then went on to testify that Libert did not wait for an 
answer, but continued on without a pause, telling Evans that he should not 
be dissatisfied because his hourly wage was "good." 

The General Counsel contends that this is unlawful interrogation 
within the meaning of Section 8(a)(1). 

Libert's denial that he ever mentioned the Union in this conversation 
with Evans, or that he asked Evans why he favored the Union is credited 
for the reasons explicated below. Libert, the vice-president, was involved 
for some years in labor relations with the Company's approximately 800 
employees. It hardly seems conceivable that an executive of his experience 
would compromise his company by needlessly making the blunder of asking 
Evans why he favored the Union, particularly, in view of any proof of anti- 
union bias. The indulgence of such an assumption would cast serious 
reflection upon the intelligence and common sense of Respondent's vice- 
president. There is no occasion to do so in the absence of corroborating 


12/ 


evidence which would tend to support Evans' version of the conversation.— 


u 
12, N.L.R.B. v. Kay, d/b/a Arrow Press, 272 F. 2d 112, 114 (C.A. 7). 
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In determining whether the allegations of the General Counsel that 


Houston's inquiring during the course of the insurance grievance meetings 
how and who initiated the insurance matter, and Libert asking Evans why 
he was for the Union are coercive interrogation within the theaning of Section 
8(a)(1), the following factors must be considered: The background in which 
the conversation took place, the time and manner under which it was made 
and all of the surrounding circumstances necessary to conclude whether 
such incidents and conversation had the coercive characteristics proscribed 
by Section 8(a)(1) of the Act. 13/ | 
Moreover, there must be considered "the background of such inquiries, 
the time and manner of their being made, and all the surrounding circum - 
stances."" * * * * "Before inquiries as to union membership and statements 
by employers or supervisory employees can be held to be unfair labor 
practices, they must be shown to have some relation to the coercion or 


restraint of the employees in their right of self -organization." Infrequent, 


isolated and innocuous inquiries of a relatively small number of employees, 
standing alone, do not constitute interference, restraint or coercion within 
the meaning of Section 8(a)(1) of the Act. N.L.R.B. v. /rmour & Co., 213 
F. 2d 625 (C.A. 5); Burke Gold Equipment Corp. v. N-L.R.B., 284 F. 2d 
943 (C.A. 6). Interrogation of employees about membership in the union 
may or may not amount to coercion, depending upon the manner in which 
it is done and the surrounding circumstances." pees Fireworks Mfg. 
Co. v. N.L.R.B., 252 F. 2d 428, 430 (C.A. g) nit | 
Applying these indicia, it is found that the General Counsel's con- 
tention that Houston's asking how and who Started the insurance matter 
and Evans being asked by Libert why he favored the Union, is unlawful, 
are wholly without the support of substantial evidence in the record taken 
as a whole as it has not been shown to have been improperly or unlawfully 
motivated. Moreover, such questioning was not followed by reprisals 


against union adherents nor is there any background of illegal hostility 


13/ United Fireworks Mfg. Co. v. N.L.R.B., 252 F. 2d 428, 430 (C.A. 6). 


14/y LRB L.R.B. v. Elias Brothers Big Boy, Inc., -F 2d- (C.A. 9, 54 LRRM 
2733. SO” 
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to unions by the Company. Furthermore, based on Evans’ own testimony, 
Libert's conversation with him is no more than innocuous conversation which 
is not prohibited by the Act. The impact of Houston and Libert's alleged 
interrogation on the employees in the case of both the insurance meeting 
where Houston allegedly asked "where this insurance thing started and 
how it started and who started it" and Evans' individual meeting with 
Libert, where the latter asked Evans why he favored the Union, determines 
its legality and there is nothing in the record to show or from which it 
might be inferred that these two incidents were interpreted by Wellens 
(who was the only one to testify as to the insurance meetings), or Evans 
in his conversation with Libert, as being coercive within the meaning of 
Section 8(a)(1). These two incidents were neither threatening nor conducted 
otherwise than in a friendly, perfunctory and casual manner. Moreover, 
the record is devoid of any evidence that it had "the slightest effect in 
actually preventing or discouraging membership in the Union. "29/ 
Corroborative of this conclusion is the uncontradicted evidence showing 
that Respondent by any of its conduct evidenced animus or any other 
tangible manifestations of illegal hostility toward its employees’ union 
activities. 

Then, too, in the context of Section 8(c) of the Act, these two in- 


cidents of alleged coercive interropatione contained no expression of 


"threat or reprisal." And in the absence of any evidence to the contrary 
adduced by the General Counsel, no unfair labor practice can be inferred 
from these two incidents as they occurred in an atmosphere free from 
proscribed employer hostility to union organization. Accordingly, it is 
found, based upon the combination of facts and circumstances present 

in this case that these two incidents werenot meant to discourage union 
support or placed any unlawful restraints upon the employees election 
choice and therefore, did not constitute unlawful interference, restraint 


or coercion within the meaning of Section 8(a)(1) of the act Lu/ 


a 
Schwob Mfg. Co. v. N.L.R.B., 297 F. 2d 864, 870 (C.A. 5). 
ij 


->/N.L.R.V. v. Nashua Manufacturing Corporation of Texas, 218 F. 2d 
886, 887 (C.A. 5) enforcing 108 NLRB 837. 


11/, Blue Flash, Inc., 109 NLRB 591. 
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9. The speech 

The complaint also alleges that Respondent threatened its employees 
witn reprisals in a speech made to them on May 7, 1963, the day before the 
election, in violation of Section 8(a)(1) of the Act. An evaluation of the 
text of the speech, which is attached at the end of this Decision as Ap- 
pendix "A'', reveals no such threats, express or implied, nor does it tend 
to engender fear of economic loss or fear of reprisal, uncoerced decision 
in the representation election. Although an examination of the speech re- 
veals its tone is antiunion propaganda, it is, nevertheless, not only the 
type of legitimate campaign propaganda which the Board consistently re- 
fuses to censor or police, but also, it does not exceed the bounds of 
permissible electioneering. This type of speech does not violate the 
voters' right of exercising a reasoned, untrammeled choice for or 
against the Union as it is neither misleading nor misrepresents so as to 
prevent the exercise of a truly free choice by employees in selecting a 
bargaining representative. Moreover, the speech, when viewed, in its 
total context, was neither coercive nor was it otherwise calculated to 
deprive the employees of their freedom of choice in selecting a bargain- 


18/ 


ing representative.— 


An employer generally is entitled under the First Amendment to 


the Constitution to express his views and preference in a labor dispute, 
absent restraint or economic coercion. Such right is expressly recognized 
also in Section 8(c) which provides that: "The expressing of any views, 
argument, or opinion, or the dissemination thereof, whether in written, 
printed, graphic, or visual form, shall not constitute or be evidence of 

an unfair labor practice under any of the provisions of this Act, if such 
expression contains no threat of reprisal or force or promise of benefit." 
Section 8(c), therefore, excepts all speeches by employers but promises 
and threats from the prohibition of Section 8(a)(1). Congress intended to 
guarantee the rights of the employer and the union to air their views be- 
cause through the free exchange of ideas, the individual employees’ voting 


7 i 
16 Lord Baltimore Press, 145 NLRB No. 91. 
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choice would be aided in making his choice. The Supreme Court in 
speaking of Section 8(c) has stated: "The remedial function of Section 
8(c) is to protect non-coercive speech by an employer and labor organiza- 
tion alike in furtherance of a lawful object."22/ And an employer has 
the right to speak up against unionization.20/ In Thornhill v. Alabama, 
310 U.S. 88, the Supreme Court said: ''The safeguarding of these rights 
to the ends that men may speak on matters vital to them and falsehoods 
may be exposed through the process of education and discussion is 
essential to free government." 

In determining if a speech is protected by these constitutional 
and statutory provisions, a study of the cases reveals that the Board has 
held the touchstone to be whether the statement, because of its nature, 
tends to interfere with, restrain or coerce employees in the exercise of 
their Section 7 rights or tends to unfairly influence employees’ freedom 
of choice in an election or is calculated to create a fear in the employee 
auditors of reprisal as would render impossible a rational, uncoerced 
decision by the employees, such as fear of economic loss. This concept 
rejects an analysis in isolation and a narrow legalistic approach as its 
intent is to protect employees’ freedom of choice. In doing so, the total 
situation must be considered: the employer-employee relationship and 
what has been said and when it was said in all the circumstances, in order 
to ascertain whether the employer's conduct constituted substantial 
interference with the employees’ rights BY It is found, therefore, that 
the May 7th speech did not violate §8(a)(1). 


/ : 
ao Electrical Workers v. N.L.R.B., 341 U.S. 694, 704. 


20/n L.R.B. v. Virginia Electric & Power Co., 314 U.S. 469; 319 U.S. 


533; American Tube Bending Co. v. N.L.R.B., 134 F. 2d 993 (C.A. 2); 
cert. denied, 320 U.S. 768. 


21/ oe, Dal-Tex Opttal Company, Inc., 137 NLRB at pages 1786 and 1787 and 
cases there cited. 
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Concluding Findings 


In determining whether an employer's conduct amounts to interference, 


restraint, or coercion, within the meaning of Section 8(a)(1), 22/ the test 


is not the employer's intent or motive, but whether the conduct is reasonably 


calculated, or tends to interfere with the free exercise of the rights 
guaranteed employees by the act 22/ Then too, in determining this, each 
of Respondent's activities need not be treated separately and apart from 
all others but consideration must be given to all the attendant circum - 
stances 24/ The test is whether the conduct charged was reasonably 
calculated to interfere with the employees’ free choice as to whether they 


desired to be represented by the Union for the purpose of collective bargain- 
ing 29/ Interference, restraint, or coercion is not measured by the em- 
ployers' intent or the effectiveness of his action, but rather by whether the 


conduct is reasonably calculated, or tends, to interfere with the free exer- 
cise of employees’ rights under the act.28/ : 
The language and legislative history of Section 8(a)(1) show that 
Congress intended in banning "interference" to proscribe any employer 
activity which would tend to limit employees in the exercise of their 


statutory rights. The key to interpretation of Section 8(a)(1) is the purpose 


a ——— 
22, UNFAIR LABOR PRACTICES 


Sec. 8(a) It shall be an unfair labor practice for an employer -- 
(1) to interfere with, restrain, or coerce employees in the exercise 
of the rights guaranteed in section 7; 
RIGHTS OF EMPLOYEES 
Section 7. Employees shall have the right to self-organization to form, 
join or assist labor organizations, to bargain collectively through repre- 
sentatives of their own choosing, and to engage in other concerted ac- 
tivities for the purpose of collective bargaining or other} mutual aid or 
protection, and shall also have the right to refrain from any or all of 
such activities except to the extent that such right may be affected by 
an agreement requiring membership in a labor organization as a condi- 
tion of employment as authorized in section 8(a)(3). 
23/n LR.B. v. Illinois Tool Works, 153 F. 2d 811, 814 (C.A. 7). 
24/N LR.B. v. Popeil Bros., Inc. 216 F. 2d 66, 68 (C.A. 7). 
| 
25/y L.R.B. v. Ford, 170 F. 2d 735, 738 (C.A. 6). 


26/nixie Shirt Co., 79 NLRB 127, 128. 
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of the Act as expressed in the preamble: to preserve to employees an 
atmosphere in which they have full freedom of choice with respect to col- 
lective bargaining and the designation of a bargaining representative. 
Inherent in the very nature of the rights guaranteed by Section 7 is the 
concomitant right of full freedom from employer intermeddling. Em- 
ployees have as clear a right to organize and select their representatives 
for lawful purposes as the employer has to organize its business and 
select its own officers and agents. 

The law must now be regarded as well settled that promises of 
benefit are at least as efficacious as threatened detriment when attempting 
to discourage union activity. One of the purposes of the Act is to insure 
that employees shall have a free choice as to the question of their repre- 
sentation in negotiating with an employer aes This, of course, does not 
preclude the employer from stating his views as to whether or not the 
employees should join the Union. But employers still may not under 
the guise of merely exercising their right of free speech, pursue a course 
of conduct designed to restrain, coerce, and interfere with their em- 
ployees in the exercise of rights guaranteed them by the Act. The Act 
does not preclude an employer from introducing benefits during an 
organizational period. But when the employer uses proposed benefits as 
an inducement not to join the union, his activity bears no shield of 
privilege. It constitutes a promise of benefits as an alternative to union 
affiliation, For interference is no less interference because it is ac- 
complished through allurements rather than coercion. Such action min- 
imizes the influence of organized bargaining. It interferes with the right 
of self-organization by emphasizing to the employees that there is no 


necessity for a collective bargaining agent 2° 


OTe 


“"/ There was no evidence produced by the General Counsel with respect 
to Respondent's officers' speeches or statements to employees which 
can be considered a violation of Section 8(a)(1). 


28/joy Silk Mills, Inc. v. N.L.R.B., 185 F. 2d 732 (C.A.D.C.) enforcing 
85 NLRB 1263, 341 U.S. 914, certiorari denied. See Kohler Co., 128 
NLRB 1062, 1078-1079 


185 


In the light of these principles, with respect to the various allegations 


of unfair labor practices which have been discussed above, and found to be 
without merit, it may be stated that as to all these alleged violations of 
Section 8(a)(1), involving the insurance and grievance meetings, bonus 
payments, rate changes, overtime, vacation pay, and backpay that the Act 
does not require an employer pending an election, to refrain from making 
economically motivated decisions involving business matters or any changes 
in wage rates or other working conditions necessary to the continued and 
orderly operation of his plant, absent a promise of benefit conditioned 
upon rejection of the union and/or any causal connection between such 
changes and the rights accorded to employees by the Act. ‘Normal business 
decisions must continue to be made and frequently are necessary for the 
efficient operation of the plant, even though it occurs during an organizational 
campaign. The proof adduced by the General Counsel in this proceeding 
does not indicate that these matters were abnormal or unusual so as to 
warrant an order setting aside the election nor the finding that the various 
insubstantial incidents detailed above, including interrogation of employees, 
violated the Act within the meaning of Section 8(a)( 1) 29/ | 

In the area of employer rights during the pre-election period, the 
Supreme Court sustained the Board’s finding in the Exchange Parts Co. 
casesl/ that the employer had interfered with its employees prior to an 
election. The facts in the Exchange case, however, are inapposite to those 
in the instant proceeding. In Exchange, after a petition was filed and 
before an election, in a letter to its employees to vote against the union, 
the employer announced a new overtime pay policy, which the Board found 
was intended to influence the outcome of the election and was therefore a 
violation of Section 8(a)(1). The Court in sustaining the Board held that 
the broad purpose of §8(a)(1) prohibits not only intrusive threats and 
promises but also conduct immediately favorable to employees which is 


undertaken with the "express purpose" of imposing upon their freedom of 


29, Cf. Cranston Print Works, 115 NLRB 537, 549. 
30/375 U.S. 405, 55 LRRM 2098 (January 13, 1964) 


186 


choice for or against unionization, and is reasonably calculated to have that 
effect. (Emphasis supplied.) In the case at bar, however, it has been found 
that there was no such "express purpose," nor any coercive elements in- 
volved nor was anything said or done on the part of the Respondent Company 
conditioned upon the employees’ relinquishment of any rights. Nor is there 
present in this case, as in Exchange, the conferral of employee benefits 
while a representation petition is pending for the "express purpose" of in- 
ducing employees to vote against the union. 

On the basis of the entire record in this proceeding, there is found 
to be no violation of Section 8(a)(1) as there is no objective evidence of 
interference, restraint or coercion with respect to the insurance and 
grievance matters, bonus payments, rate changes, overtime, vacation pay 
and backpay because these matters arose and were resolved in a context 
of no conditions being attached, such as conditioning their grant on the 
employees' voting against the Union or relinguishing rights of self-organiza- 
tion. Moreover, the record does not show that these incidents are a 
causative link related to the employees voting against the Union nor is there 
any implication that these matters would be withdrawn or adversely changed 
in the event the workers voted for the Union au And finally, these acts 
were not shown to have been arranged with the intention of inducing the 
employees to vote against the union or influence the outcome of the election 2” 

The burden was on the General Counsel to prove his case against 
Respondent by a preponderance of the evidence®® and the burden may be 
met by drawing reasonable inferences from established facts, 24/ provided 
it is supported by substantial evidence when viewed on the record as a whole 2” 
However, the evidence adduced here, at most, merely raises some specula- 
tion but speculation cannot suffice for proof nor can such speculation be ac- 
cepted as justifiable inference 2°/ Accordingly, it is found that the General 
Counsel has not proved affirmatively by su!stantial evidence the allegations 


of the complaint 3t/ 


31/ = 

*/See N.L.R.B. v. Exchange Parts Co., 55 LRRM 2098, 2100 (U.S. Supreme Cour 
32/ oe, N.L.R.B. v. Exchange Parts, 375 U.S. 405. 

33/y LR.B. v. Cleveland Trust Co., 214 F. 2d 95, 99 (C.A. 6). 


——_—_—_—_—— 


34/N.L.R.B. V. Nevada Consolidated Copper Corp., 316 U.S. 105, 107. 
pr ca amera Corp. v. N.L.R.B., 340 U.S. 474, 
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Not all improvements in conditions of employment which are instituted 
at or about the time of a representation election or during an organizing 
campaign necessarily constitute unfair labor practices. Assuming, arguendo, 
but not accepting, that some or all of the matters discussed above were bene- 
fits conferred upon the employees, nevertheless, if the Respondent Company 
was motivated by a legitimate business purpose, it is not prohibited by Section 
8(a)(1), even though its incidental effect conceivably may be to discourage union 
membership. Only if it were the Respondent's express purpose to discourage 
such membership is the "claim of legitimacy * * * totally dispelled." Nor 
does the evidence warrant an inference that these various incidents were causally 
connected or motivated for the purpose of influencing employees in their choice 
of a bargaining representative in the coming election. Not only are many of 
these incidents, which are detailed above, de minimis and isolated, but their 
timing and the circumstances under which they occurred, does not convince 
the Trial Examiner that they constitute a substantial basis for an unfair labor 
practice finding or an order to set aside the election. 

An employer is free during an organizational campaign and shortly before 
the certification to increase wages or otherwise to institute improved conditions 39/ 
of employment if the changes are motivated by legitimate business considerations~— 
Moreover, the changes effected in this proceeding, if such they were, were not 
inherently discriminatory or destructive of the rights guaranteed to employees by 
the Act. Section 7 guarantees the right "to self- organization" and "to form, join, 
or assist labor organizations." Section 8(a)(1) implements this guarantee by pro- 
hibiting interference, restraint or coercion on the part of employers. Both of 
these provisions must be considered in light of the Act's policy, set out in Section 
1, to protect "the exercise by workers of full freedom of association, self-organiza- 
tion, and designation of representatives of their own choosing.” Hence, it follows, 


/ . 
56 N.L.R.B. v. Murray Ohio Mfg. Co., -F 2d- (C.A. 6) 55 LRRM 2181, 2184. 
37/ : 
=“/ Cf. Newspaper Publishers Assn. v. N.L.R.B., 193 F. 24.782, 805 (C.A. 7). 
38/ L.R.B. v. Erie Resistor Corp., 373 U.S. 221, 228. 


39/ Burns Brick Co., 80 NLRB 389. 
40/ 


Republic Aviation Corp. v. N.L.R.B., 324 U.S. 793, 798. 
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as the Supreme Court has stated, that the "dominant purpose" of Section 
8(a)(1) is to insure "the right of employees to organize for mutual aid with- 
out employer interference."40/ 

In applying these principles to the facts in the instant case, it is evi- 
dent that there was no violation of Section 8(a)(1), as the matters complained 
of by the General Counsel had little, if any, tendency to restrain or coerce 
the employees’ free choice when they voted in the representation election. 

For, if it is apparent to the employees that there is a legitimate business 
purpose for the employer's action, they are not likely to consider this as 
something which could be gained and retained if there were no union. 

Moreover, even if the acts of the Respondent, in the circumstances 
detailed above, could possibly be thought to restrain or coerce its employees, 
a privilege is accorded a company, nevertheless, to make bona fide business 
adjustments in the interest of accommodating its legitimate interest in running 
its pusiesso’ Whatever might be thought, as an abstract proposition, of 
the wisdom or business judgment of the Respondent in its timing of these 
economically motivated decisions, nonetheless the right of the Company to 
make just such decisions must be respected and it is not for the trier of 


these facts to interfere with the unfettered right of the company to exercise 


these bona fide business judgments A2/ There is only one instance when 


this area can be inquired into and that is when these judgments are motivated 
by anti-union considerations. However, where, as here, there is no credible 
evidence of an anti-union motive on the part of the Respondent Company, 

in both its conduct and the matters discussed by the Company with its 
employees, if such actions can be justified by the Company's interest in 

the normal operation of its business, such right must be respected. Nor 

is there manifest here, any evidence of minimizing the influence of organized 
bargaining and interferring with the right to self-organization “by emphasiz- 
ing to the employees that there is no necessity for a collective bargaining 
agent."29/ \ 


=! See Republic Aviation Corp. v. N.L.R.B., 324 U.S. 793, 798. 


42/ ce, N.L.R.B. v. New England web. Inc., 309 F. 2d 696 (C.A. 1); N.L.R.B. 
v. Houston Chronicle Publishing Co., 211 F. 2d 848, 855 (C.A. 5). 


43, May Dept. Stores Co. v. N.L.R.B., 326 U.S. 376, 385. 
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It is found, therefore, that in the present case, there is not substantial 


evidence to sustain the General Counsel's contention that the insurance and 
grievance meetings, and the incidence flowing from these meetings, as 

well as the bonus payments, rate changes, overtime, vacation pay and back- 
pay, were intentionally timed to illegally influence the employees in the 
election. The effect of these incidents cannot properly be evaluated by 
considering them in vacuo without regard to existing circumstances, and 
magnifying their importance as if they stood alone. They must be viewed 
in the context of prior and contemporaneous events as well as those 

"potent imponderables" which permeate every case. t4/ 

In addition to the reasons explicated above, none of the actions taken 
or changes made were unexplained departures from Company policy not 
previously contemplated or in effect. In the instant case the various 
changes, some of an adjudicatory nature, were made at the preliminary 
stages of an organizational campaign, and pursuant to Company policy and 
pattern which had been established before the organizational campaign be- 
gan. As there is no probative evidence that these changes were made 
either for the purpose of "influencing its employees in their selection of 
a bargaining agent" or "in order to discourage union membership or other 
activities on behalf of the union," it is concluded there is no basis for finding 
that Respondent's actions tended to interfere with the free exercise of 
employee rights under the act.42/ And when it is considered the record 
does not reveal that the actions taken by Respondent were prompted by 
such evidence of antiunion animus as would require the Company's con- 
duct to be looked upon with suspicion (rather than by legitimate business 
considerations, as found herein), it follows that the allegations of the 
complaint have not been proved. The most that can be said is that there 
is some evidence that the Company was opposed to the unionization of 


its employees, a not uncommon phenomenon, and hardly enough to 
| 
/ : 
44, See Arch Beverage Co., 140 NLRB 1385; Baltimore Press, 142 NLRB 
No. 40 at page 2, I.A.M. v. N.L.R.B., 311 US. 72, 79. 


45/ rue Temper Corp. 127 NLRB 839, 843-844 
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indicate a strong antiunion animus, much less enough on which to base a con- 
clusion that the alleged unfair labor practices were predicated upon proscribed 
considerations. Nor can any inference unfavorable to Respondent be deduced 
from these circumstances, as many of these matters were peculiarly within 
the prerogative of management and its reasonable business decisions thereon 
are of no legitimate concern to the trier of these facts. 

Finally, if the acts of Respondent in this case were mechanically held 
to violate Section 8(a)(1) per se, employers might be inhibited from improving 
working conditions, increasing wages and reducing or increasing hours of 
labor when a representation election is pending 2 Of course, whenever 
motive determines the legality of conduct, the actor runs the risk that his 
motive will be subject to scrutiny; but the burden of proving that the employer 
has acted unlawfully rests upon the General Counsel. This burden of proof, 
it is found, the General Counsel has not maintained. It will be recommended, 


accordingly, that the complaint in its entirety be dismissed.2/ 


Report on Objections 


Conduct alleged to have affected the results 
of the election 


The Union filed nine objections allegedly relating to employer conduct 
affecting the results of the election. The alleged objections are as follows: 

1. The Company unlawfully interrogated employees; 

2. Granted new or improved employee benefits and other terms and 
conditions of employment and favorably resolved employee grievances; 

3. Promised new or improved employee benefits and other terms 
and conditions of employment and the favorable resolution of employee 
grievances; 

4, Made false representations of material facts to employees without 
sufficient opportunity for rebuttal on the part of the union; 


| ES 
46, True Temper Corp., 127 NLRB at 843. 


| ars 
47/ Campbell & McLean, 106 NLRB 1049; W.C. Nabors Co., 89 NLRB 538; 
NLRB v. W-T. Grant Co., 208 F. 2d 710, 712 (C.A. 4); N.L.R.B. v. Cleveland 
Trust Co., 214 F. 2d 95, 98-100 (C.A. 6); Bonwit-Teller, Inc. v. N.L.R.B., 
197 F. 2d 640, 644-645 (C.A. 2), certiorari denied, 345 U.S. 905; N.L.R.B. 
v. Newton Co., 236 F. 2d 438, 446 (C.A. 5). 
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5, Established an employer assisted or dominated labor organiza- 
tion within the meaning of the Act; | 

6. Engaged in collective bargaining with an employer assisted or 
dominated labor organization within the meaning of the Act; 


7. Made threats of reprisals; 


8. Engaged in name calling and made false statements with respect 


to the Union;and 

9. Conducted two anti-union campaign meetings within twenty-four 
hours prior to the commencement of the representation election which 
meetings the employees were coerced into attending through the use of 
various devices on the part of the Respondent. 

In resolving these objections to the election, it should be borne in 
mind that a party to a representation case is not always entitled toa 
hearing on objections or challenges. Under the cases and the Rules and 
Regulations of the Board one is only entitled to a hearing if the objections 
or challenges raise material and substantial questions of fact, and this 
requirement has been held proper to prevent dilatory tactics by employers 
or unions disappointed in the election returns 48/ : : 

It is interésting to note that after the Regional Director investigated 
the Union's nine objections to the election, listed above, that only two were 
included in the original unfair labor practice complaint.*” The remaining 
seven Union objections evidently were determined by the Regional Director 
not to merit being included in the complaint and being made the basis for 
unfair labor practice allegations, although it is incorrectly stated in the 


"Report on Objections" issued by him on August 15, 1963, that "Investigation 


48, N.L.R.B. v. Joclin Manufacturing Company, 314 F. 2d 627, 630 (C.A. 2); 
N.L.R.B. v. Clearfield Cheese Company, Inc., 54 LRRM 2096 (C.A. 3); 

N.L.R.B. v. O. K. Van and Storage, Inc., 297 F. 2d 74, 76 (C.A. 5); enf'd 

127 NLRB 1537, 1539; J.R. Simplot Company, 138 NLRB 172; International 
Ladies’ Garment Workers Union, AFL-CIO, 142 NLRB No. 46. Section 102.69(c), 
Board's Rules and Regulations, Seriea’8, as amended. 


49/ The interrogation allegation was added at the hearing! upon motion of 
the General Counsel to amend the complaint. Objections: 2 and 3 are 
substantially the same. 
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discloses that the issues [raised by the Union's objections to the election] 
are substantially the same" as those in the complaint 22/ (Emphasis added.) 
_ Noteworthy, also, is the fact that the Union in its charge alleged violations 

: of Section 8(a)(1), (2) and (3), but after investigation by the General Coursel, 
only the alleged’ 8(a)(1) violation was included in the complaint. 

Although the General Counsel's motion at the hearing to amend the 
complaint to include interrogation (objection #1) was denied, it has been 
discussed at pages 11, 12 and 13, supra, because of an appeal taken by 
the Union to the Board during the hearing from the Trial Examiner's ruling 
which ruling the Board overruled Objections 2 and 3 of the Union to 
the election have also been discussed above. No evidence was introduced 
by the Union at the hearing with respect to its objections 5,6and7. By 
being extremely liberal, it might be said, but with little conviction, that 
smidgins of insubstantial evidence were introduced having an attenuated 
relationship to objections numbered 4 and 9, supra. It appears that the 
‘name calling" referred to in objection number 8 has reference to 
Respondent during the organizing and election campaign repeatedly re- 
ferring to the Union as "outsiders." The Trial Examiner is not aware 
of any cases, nor has any authority been cited by either the General 
Counsel or Union which holds that this is grounds for ordering another 
election. 

Apparently, the other references in objections 4, 8 and 9 pertain 
to the same speech made separately, on two different occasions, to two 
different groups of employees in the afternoon and evening of the day be- 
fore the election in which Houston, the Company president, said, ''We know, 
and we understand the outsiders have admitted they cannot do anything in 


7 as 
50, General Counsel's Exhibit No. 1(f). 


S1/ The Board's telegraphic Order, overruling the Trial Examiner, which 
has been designated Trial Examiner's Exhibit No. 1,is hereby made a 
part of the Exhibit file in this proceeding. 
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the hearing by the Union in this regard was the testimony of William Lee, 
an official of the Union, who denied that he had ever said that. All he told 
the employees, testified Lee, was '"' * * * we would see what we could do to 


the way of increasing your earnings." The only evidence introduced at 


increase their wages." 

The contents of the speech have been carefully scrutinized and the 
facts speak for themselves as there is no substance to the contention that 
this picayune incident is a sufficient basis for setting aside the election. 53/ 
This insignificant statement by the employer that ''We know and we under- 
stand the outsiders have admitted they cannot do anything in the way of 
increasing your earnings" was neither coercive nor created such an 
atmosphere of 'fear' nor was it tainted with improper conduct as to render 
a free expression of choice impossible on the part of the employees when 
they voted in the representation election. Nor did it reasonably tend to 
interfere with the voters’ free choice so that the uncoerced desires of the 
individual employees could not be expressed in the election. Therefore, in 
evaluating the entire content of the Respondent's speech it is concluded 
that it did not generate fear of economic loss or hostility toward the Union, 
which destroyed the "laboratory conditions" under which the Board must 
hold elections 24/ It is obvious that the president of Respondent Company 
had an aversion to the recognition of a union in its plant. He had a right 
to this opinion and a right to state it. Tnere was no reason why he might 
not state his views to the employees prior to the election. His views could 


be uninhibited, robust, vehement and perhaps caustic as long as they did 


2 3 sony 02 : 
not restrain or engender fear of economic loss or reprisal.>°/ It is so 


DO) nan aen On Ga 


<“/ General Counsel's Exhibit No. 2 at page 5, Appendix A, at page v. 


53/ Professor Cox, now Solicitor General, states that the real question in 
speech cases is to seek out what the speaker intended and the listener 
understood. Cox, Law and the National Labor Policy 43 (Monograph Series: 
5, Institute of Industrial Relations, University of California, 1960). 


4 See General Shoe Co., 77 NLRB 124. 


55/ of, Siegel Co. v. N.L.R.B. -F 2d- (C.A. 2), 55 LRRM 2526 enf'd, 143 
NLRB No. 38. | 


194 


found. Accordingly, it will be recommended that the objections to the election 
be overruled and the results of the election certified 2°/ 

All authorities cited by the General Counsel and Charging Union in 
their briefs have been carefully considered and it is not believed that 
holdings in those cases require a finding contrary to the conclusions herein. 
However, there is no occasion for lengthening this Decision by citing or 
distinguishing them, because it is believed that the controlling reasons for 
this Decision have been sufficiently discussed. Moreover, the General 
Counsel's and Union attorneys’ contentions are based, in large part, on an 
interpretation of the facts in this proceeding which are materially different 
than the Trial Examiner's and since the applicability of precedent neces- 
sarily depends on one's view of the facts, no purpose would be served by dis- 


cussing all the cases cited by them BL 


Conclusions of Law 

1. Respondent is an employer engaged in a business affecting com - 
merce within the meaning of the Act. 

2. The Union is a labor organization within the meaning of Section 
2(5) of the Act. . 

3. Respondent has not engaged in unfair labor practices within the 
meaning of Section 8(a)(1) of the Act. 

4, Respondent has not engaged in conduct interferring with its em- 
ployees' freedom of choice in the election conducted by the Board on May 
8. 1963. 


56/11, Mi ot ee : 

<=! "Some twenty years ago when the war over unionization of industry 

was at the critical stage, employees might well and with good reason have 
feared to reveal their union sentiment and might well have been swayed 
one way or another by an employer's statement as to his position on the 
subject. Now, labor and industry speak with equal dignity and it requires 
something more than suspicion to read coercion into an employer's speech 
which, upon its face, is in all respects within the proprieties." N.L.R.B. v. 
Roberts Brothers, 225 F. 2d 58, 60 (C.A. 9). See also Gary Steel Products 
Corp., 144 NLBB No. 107; Diamond Ginger Ale, Inc., 125 NLRB 1173, 1178. 


57, See also the following Board decisions as to employers’ pre-election 
propaganda: Oak Mfg. Co., 141 NLRB No. 121; Storkline Corp., 142 NLRB 
No. 99; Carl T; Mason, Co., 142 NLRB No. 56; Sewell Mfg., Co., 138 NLRB 
66. a 
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RECOMMENDATION 
It is recommended that the complaint in Case No. 13-CA-5653 be 
dismissed in its entirety and the objections in Case No. 13-RC-9227 be 
overruled and that the results of the election be certified. | 
Dated: March 27, 1964. | 


/s/ Henry S. Sahm 
Trial Examiner 


APPENDIX A 


[May 7, 1963] 


Ladies and Gentlemen: 

Thank you for coming. It shows an interest which we believe will 
after hearing what we have to say confirm what we are sure is your present 
opinion, that you men are perfectly able and willing to discuss either in- 
dividually or through committees with the management such things as has 
been done for a number of years covering such as working hours, dividing 
of work, which was voted on March 17th and 20th, 1961, and as was dis- 
cussed since January of this year, the revision of the group insurance plan. 

The great question to be answered is whether you want now to give 
up a wholesome, harmonious relationship that has lasted 40 years, fora 
way of life, that anyone can see by looking back over the last few years, has, 
around the country involved continual trouble causing loss of time, knocked 
heads, homes damaged, members of families hurt, anda fear of the future 
brought about by men allowing some group from outside determining their 
future. | 

You don't have to do it. 

There has been some rumors that some men feel they have received 
unfair treatment from some of the company's supervisors, 

The Company feels that any man should be respected and will not 
allow any attempt to unnecessarily discipline him where he questions un- 


fair treatment he feels he received. 
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Most misunderstandings can be rectified by men discussing their 
problems but any employee is welcome to come to any higher supervisor 
to discuss any problem he has and receive a sympathetic hearing. 

The manner in which any supervisor and a questioning employee 
handles the problem as presented to them we hope will clear the air and 
result in a continuing harmonious feeling between the parties. 

We have had respect for you men and felt as a result of your respect 
for the company and its open invitation to any of you men to enter the door 
of any supervisor to discuss any personal problem involving your work 
would make you feel free to start such discussion especially where it 
was felt the welfare of the company or you men singly or as a whole was 
being affected and should be looked into by the highest authority in the 
management. 

May the recent happenings show to the management and you men 
that closer open discussions started by any of the team will bring out into 
the open for investigation and correction any problems that might work 
to the disadvantage of the company's or employees’ welfare. 

You employees have for years shown that you had no fear of indi- 
vidual discussion with any supervisor but the outsiders in the last few 
months have apparently determined that if they helped to bring about a be- 
lief in your minds that the company was laying plans to take actions 
against your welfare even though they represented mistatements (sic) of 
facts, and could convince a few of the men in the plant that to follow the 
outsiders instructions they would be given preferment against you men 
they could in that way get you under their control. 

Some few of you men were apparently convinced through fear and 
prodding by the outsiders that the company was going to do something 
that it never did before and that it had no thought of doing or never would 
do. That so the outsiders indicated was to change your working conditions 
and reduce your rates of pay. 

The outsiders are advocates and are trying to control you and your 


families' lives for the benefit of themselves and their power. They have 


no respect for your families, so it behooves you to be aware of the danger 
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showing the necessary fortitude to drive them back in den. Vote for 
no union. | 

During the last 5 years there were 7,965,000 men who lost 147,418,000 
days, an average of 18.51 days per man due to strikes. Are you starting 
on their road if you vote for a union. 

We are living in the greatest country on the face of the Earth. It is 
based upon the Christian spirit of do unto others as you would that they should 
do unto you and that each of us has our rights and freedom under the bill of 
rights. And those freedoms must not be trampled under foot. 

In a nut shell we might say our job, and this includes each and everyone 
of those privileged to live in this country, is to help in every way possible, 
from day to day, to raise the level of humanity, spiritually, morally, in 
honesty and cooperative spirit, without outside interference. 


How have we met this test. 


I want to tell you that the management has been and will continue to 


operate on this basic principle. 
Proof that the company has operated on this principle is the esteem 
and respect in which the company holds all of its employees, your coopere- 
tion, and the desire continually expressed by people in this vicinity to work 
for the company. The people of Green Bay and its vicinity hold all of us 
as a group in great respect, because we get along cooperatively, and are 
putting out a product distributed all over the world that does credit to this 
community. 
Proof that the buyers of our kind of products in this reales and outside 
believe we are fair and honest in our dealings is the fact that the company 
continues to get orders for Model 180D and 190D machines that come to us 
because of our past and present reputation. 


Mr. Libert and your foreman and other supervisors have always had 


the welfare of you men in their minds, and continue to do so. 

They have spent considerable time seeing that any number of men in 
this plant have been taught so as to help them to better jobs and greater 
earnings. They have taken material handlers and helped them to get into 
the stockroom or helpers on machines. Helpers and stockmen have been 
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helped so they might work as sub-assemblers or helpers or machine assemblers «+ 
or drill press hands and so on throughout all departments of the plant. Un- 
fortunately some of these groups think they should be paid as much as groups 
who have greater responsibility, and have more knowledge mechanically 
In all fairness we must tell them they cannot be rated as high because of 
the greater skill and responsibility needed. We feel kindly towards these 
men and hope to advance them over a period of time so they can earn more. 
There are hundreds of you men that have been helped in earnings 
and we would like to continue although it costs the company considerable to 
train men as we have. We have hada great number of men come to us, 
and thank us for the treatment we have given them along this line. 
You must know that we cannot put all men on the highest paid work. 
We could, you must know put men on jobs as is done in union shops 
and if they could not do the work, let thém go. We have not done it and 
don't want to be forced to do it, but may, depending on how you vote, be 
left no alternate. 
We would like you older employees and wives to bear with us as we 
tell the more recent employees and their wives what this company has 
done to carry out its part of the bargain going back to the depression of 


the early thirties. 


We were paying wages just prior to the depression higher than any 


in the community or in our industry. 

When the man made depression come upon us, we on April 1, 1932 
cut no shop employee more than 10% per hour or piece rate, which was a lower 
reduction than was made by any company we know of. The other companies 
prevailing reductions were from 20% to 40%. 

We built up a considerable stock of machines in 1932 and 1933 so 
we could maintain employment as long as possible, and later we had to 
take a goodly share of the machines built during that period and rebuild 
(sic) them into models which were in demand. 

This cost the company $50,000.00, which today might mean 
$500,000.00. 


As soon as we possibly could we reinstated the cut of 10% which was 
done effective January 1, 1934. At Christmas time in 1934 we paida 
separate check for the year 1934, In 1935 we paid by separate check the 
10% cut, in July for the first 6 months, and the last 6 months at the end of 
1935, At January Ist, 1936 we put back the 10% into yeh earnings payable 
each pay day. 


In other words your rates were reduced 10% for 1 year and 6 months 


out of about 6 years of depression. 

In May 1936 the company entered into contracts with all shop men to 
pay on their birthday an amount equal to one months pay based on their 
rate the previous year with interest at 4% per annum from January lst to 
the date of their birthday. 

On March 4, 1937 we told the shop employees that ettective May 1, 
1937 we would actually change your rates so that you would thereafter be 
paid in 40 hours what you were prior to that time receiving in 50 hours, 
an increase of 25% in your rate and that thereafter overtime would be paid 
beyond 40 hours rather than 50 hours as it had been. In addition we paid 
you 4% of your 1936 earnings in a lump sum so as to really make the 40 
hours plan effective January 1, 1937, 

On January Ist, 1938 we started paid vacation to shop employees. 

On October Ist, 1940 we started the Employees Trust Fund which 
today amounts to over $6,614,000.00 and it all belongs to the employees. 

As employees reach retirement age they are currently receiving at 
retirement age over $12,000.00. | 

On January 1, 1941 we started the plan of additional compensation 
and each 6 months thereafter we paid in a separate check 10% of each 
shop employees total earnings for the preceding 6 months. 

On January 1, 1945 we started group accident and sickness insurance 
for which the company pays theentire premium. | 

On January 1, 1946 we included in your hourly and piece rates the 
10% we were paying to you each 6 months since January 1, 1941 for both 
hourly and piece workers. In addition to doing that we added another 10% 


into your hourly and piece rates making a total of 20% increased in your 


hourly and piece rates. 
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On September 16, 1946 we paid by separate check the amount due on 


the birthday bonus up to that time and added the amount of this bonus or 
8 1/3% to your rates for day and piece work. 

On January 1, 1947 we again started the additional compensation 
payment each 6 months by separate check of 10% of your total earnings. 

On January 1, 1947 we started to pay you at Christmas time for 
6 holidays in each year. 

On January 1, 1948 we increased the additional compensation from 
10% to 15 1/2% of your total earnings payable by separate check each 
6 months. 

On January 1, 1949 we started a pension plan whereby any employee 
having 15 years service with us becomes eligible to enter the plan. The 
plan gives each employee a credit of 1% of his earnings each year and 
the company pays the entire premium for both past and future service 
where it is not broken, up to his 65th birthday. 

On April 1, 1949 at the request of employees we arranged for 
Dependent Group insurance at actual cost. 

On July 1, 1950 we increased the additional compensation semi- 
annual payments from 15 1/2% to 20% of total earnings. 

On September 1, 1951 we increased the additional compensation 
from 20% to 25 1/2%. 

Since the depression no piece work rates have been reduced except 
where design was changed or the company purchased improved equipment, 
either of which reduced the actual machining time necessary. 

If we are allowed to proceed as we have forthe past 40 years our 
relationship should further improve and you can be sure the company has 
every desire to continue the reputation that presently exists which is one 
of a cooperative and a successful team consisting of all of us. 

Why should we, and that means all of us, be harassed by outsiders 
when you consider the progress we have made and should continue to make. 
The company and we believe the vast majority of we employees cannot 


understand it. 


We know, and we understand the outsiders have admitted they cannot 


do anything in the way of increasing your earnings. 


One thing they might do if you vote for a union is to assure that 


through continual harassment your earnings may be reduced unnecessarily. 
This is no theory as you don't have to look far to see that such trouble has 
deprived men right in this territory of as muchas 2 sie earnings each 
year since they joined a union. 

Why should you men pay from $24.00 to $30.00 per year and perhaps 
more for what could very possibly mean nothing but tro uble for all of us, 
and the positive end of the 40 year cooperation that has existed. 

If you don’t believe the cost to you would be higher than the amount 
stated above, make it a point to read the newspapers where you will find 
Unions are asking their members to pay fairly large sums for what are 
political funds to try to strengthen the power of outsiders. | 

If you join a union you hand over to the outsiders all of your right to 
think or bargain for yourself, and I am gravely concerned that no longer 
can the company work together with you men as individuals as has been the 
practice for 40 years, and such practice has been to your benefit and 
kept you men in practically continuance employment and in the best of 
wages. Remain as we are men and we will have many more years of 
harmony and peace of mind. 

In effect they are asking you to admit that you cannot take care of 
yourself, which we know is just plain bunk, and incidentally does not help 
in the uplift of humanity, but may very well lower it because of tumult, 
worry and trouble thereafter. | 

If you vote for a union you will quickly pay dues and perhaps to 
political funds operated by some one you never knew. | 

If you don't know it, the first thing they desire is aunion shop which 
would require you to belong and pay dues, or secondly, a closed shop which 
means after 30 days you become a member and thereafter pay dues and 
continue a member as long as you work. 

The Supreme Court of California not so long ago stated in handling a 
labor case "Where a union has attained a monopoly of supply of labor by 
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means of closed shop agreements it affects the fundamental right to work 
for a living." 
On June 5, 1948 there was passed out to you the outsiders’ magazine 


"The Machinist" in which they print, as a book review, about men working 


piece work "The workers are presumed to possess less respect, less am- 


bition, less sense of service, and more greed than others". On September 
13, 1951 in a hand bill handed out to you they state, "Incentive workers 
rates will be pretested and improved. "Wouldn't the statement in "The 
Machinist" represent the attitude of the leaders of the outsiders, and the 
last statement sounds like the local outsiders are trying to give you some 
sop to get your vote. 

They hope you will forget the things they print about you. 

In the same pamphlet they say "There will be no teachers’ pets or 
apple polishers under an agreement with the I.A. of M. Does that look 
like they are trying to take a slam at you men who are cooperators and 
can't you be sure that they know their only chance to get you men to vote 
for a union is for them to stir up enough confusion and suspicion between 
you, so you might lost your judgment long enough so they can get your vote. 

Now look at teachers’ pets in the union. Do you know that your 
seniority may be knocked out by those appointed by the union such as the 
committee or stewards who the union insists must have seniority above 
anyone else even tho they had practically no service with the company. How 
do they get that way and is that the type or kind that should look after your 
interest. 

Why is it that where union meetings are held you hardly ever find but 
a small handful of employees there and who are those that are there in the 
main. The troublemakers, or those the whole group of employees respect? 
Remember if you belong to a union that's where your future relations with 
the company are determined and there is always an outsider or outsiders 
present. Is it they who really determine your future. 

We have consistently hired or advanced all employees on their merit 
and will continue to do so with full consideration for seniority. We have 


always encouraged the employment of some or near relatives of our employees 
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where they are qualified as we believe such action is a compliment to our 
employees for long and cooperative service. If a great number of our 
men think well enough of the treatment they received to get their sons to 
work here. Doesn't that fact cry out to you that a union is unnecessary. 

If a few people are hunting for trouble they can always find it. Our 
rate ranges give consideration to skill and service, but there are some 
among you with lesser skill, that apparently feel they should be paid as 
much as the higher skilled. The outsiders may be misleading them, making 
them believe they will, up to the time they get their vote, and then will the 
bubble burst in their face. | 

Did any of you men or women invite outsiders in to help run your home. 

Don't you think voting a union in is more unnecessary and a whole 
lot worse. | 


Mr. Libert's and our foremen's offices are always open so that any 


man can have a hearing and get an honest answer to any question or 
| 


grievance. 

Let's see what some of these plans adopted by the company mean to 
you: | 

Take the Trust Fund [illegible] at January 1, 1963 eee been in 
existence for 22 years and 3 months. 

The employees had put into the fund sey oon 

The company had put in 3,887,000.00 

There were earnings against securities 

purchased of 2,068,000.00 

This means you received from the compm y 145% of what you put 
in or on the average $1.45 for each $1.00 you put in. | 

The earnings on both what you and the company put in over the years 
have averaged each year 4.15%, and so far the earnings have over the 
22 years, 3 months period amounted to 75¢ for each dollar you put in or 
a total from the company and earnings of $2.20 for each dollar you put in. 

The balance in the Employees Trust Fund at December 31, 1962 
was $6,447,464.36. | 

Take the Pension - When we started it in 1949 we figured that by 
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1958 every employee that was then in our employ would be eligible to enter. 
The average cost to the company, figured at the time the Pension plan went 
in, per employeé was $10,635.00. The Company willingly undertook at 
January 1, 1949 a Pension Plan that will cost the company in excess of ten 
million dollars. 

Most company pension plans today are based on $100.00 per month 

including both social security and the amount paid as a pension by the company 
for a person without wife or dependents. 

Our pension plan is in addition to Social Security. When you add our 
plan and social security together the lowest paid employee today could 
receive an amount considerably in excess of $100.00 per month, and the 
payments could graduate up so that a man with wife and dependent children 
may reach $300.00 per month. 

Take all the so-called fringe benefits received by the Employees of 
the company such as Holiday Pay, Vacation Pay, Group Insurance, Employees 
Trust and Pension. These cost the company in 1962 for just the shop em- 
ployees over a million dollars or an average of 58 cents for each hour 
worked by the shop employees. 

If you men vote for a union you never again will see a bulletin by 
the company telling you of a new plan such as the birthday bonus, additional 


compensation by %, Trust Fund or Pension Plan. Why? Because you will 


say to us the union will represent us. The outsiders want you to believe 
they are the ones that get everything for you and won't you be forced to be- 
lieve they are determining your future. 

We will be forced to play a waiting game, expecting some disturbance, 
very often because the outsiders may want to impress you that they are 
doing something and very often these things result in strikes, with lost 
time, and sometimes all the other dastardly things that go with them. 
Think it over carefully. 

Do you want to erase from your future the surprise and happiness 
at seeing a bulletin announcing some new plan. 

The average rate paid today in our plant not including any overtime 
is considerably over the national average fur durable good industries and 


more over those of this vicinity. 
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You men are in a select group as far as shop workmen in this vicinity 
are concerned as you know as well as we that there is hardly a shop man 
in Green Bay and vicinity but who wants to work at Northwest Engineering 
Co. You know why. 

Under a union collective bargaining starts fresh. What might that 
mean. | 

How much do the unions think of their own employees. Here is one 
instance reported by a weekly Labor Review which says 15 employees of two 
Paducah, Kentucky A F of L Unions picketed the Union offices and the union 
told them to accept what the union offered, get back to work, or be fired. 

The question to be answered is, do you want to give up the continua- 
tion of harmonious relations, as represented by the last 40 years for the 
possibility of continuous bickering and troublesome strikes that may bring 
extreme disaster on your home and family. You know these things have 
happened. | 


Don't be fooled by some promises expressed by the outsiders before 


the election. 

We ask you to be honest to yourselves and the management of this 
company and vote for your best interest. Look around the country and see 
how many men lose their earnings for considerable time, that they cannot 
ever get back, because some small number of disgruntled'employees are 
trying to gain something they are not in fairness entitled to. 

The management has great respect for you men. 

May God give you the wisdom to decide in the best interest of your- 
selves and your families so as to avoid the possibility of you and your 
families being mixed up in some disturbances that will do no one any good. 


For your own protection, be sure to vote for no union. 
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- EXCEPTIONS TO TRIAL EXAMINERS 
DECISION AND REPORT ON OBJECTIONS 


* * * * * 
48, The action of the Trial Examiner in rejecting Petitioner -Charging 
Party's offer of proof contained at Page 257, line 25; Page 258 and Page 
259, lines 1 to 17 of the Transcript. 


50. The failure of the Trial Examiner to recommend as a part of the 
remedy for Respondent's unfair labor practices, that Respondent-Employer 
be required to bargain collectively with the Union as the bargaining rep- 
resentative of the employees in the bargaining unit covered by the election. 


51. The failure of the Trial Examiner to recommend as a part of the 
remedy for Respondent's conduct which interferred with its employees' 


free choice in the election, that Respondent-Employer be required to 


bargain collectively with the Union as the bargaining representative of 


the employees in the bargaining unit covered by the election. 


* , * 


Respectfully submitted, 
UNITED STEELWORKERS OF 
AMERICA, AFL-CIO 

By /s/ Robert Plotkin 


W. O. Sonnemann and 
Devoe, Shadur, Mikva & Plotkin 


eK 
2K 
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DECISION AND ORDER 

On March 27, 1964, Trial Examiner Henry S, Sahm issued his De- 
cision and Report on Objections in the above-entitled proceeding, finding 
that the Respondent-Employer had not engaged in the unfair labor prac- 
tices as alleged, and recommending that the complaint be dismissed in its 
entirety and that the Board overrule the Petitioner's objections to the 
election, all as set forth in the Trial Examiner's Decision and Report on 
Objections attached hereto. Thereafter, the General Counsel and the 
Petitioner - Charging Party filed exceptions to the Trial Examiner's 
Decision and Report on Objections and briefs in support thereof z 

Pursuant to Section 3(b) of the Act, the Board has delegated its 
powers in connection with these cases to a three-m ember panel. 

The Board has reviewed the rulings of the Trial Examiner made 
at the hearing and finds that no prejudicial error was committed. The 
rulings are hereby affirmed. The Board has considered the Trial Ex- 
aminer's Decision and Report on Objections, the exceptions and briefs, 
and the entire record in these cases, and hereby adopts the findings, 
conclusions, and recommendations of the Trial Examiner only to the 


extent consistent with this Decision and Order. 


The complaint alleges in substance that during the pendency of a 


petition for an election (Case No. 30-RC-5),2/ the Respondent violated 
Section 8(a)(1) of the Act by granting economic benefits. to its em- 
ployees, by unlawfully interrogating them, and by communicating to them 
promises of additional benefits and threats of reprisal, which conduct 
was calculated to influence the outcome of the election.-/ The complaint 
also alleges that subsequent to the election but while objections relating 
thereto were pending and unresolved, the Respondent granted additional 
economic benefits in fulfillment of promises previously made and there- 


y The petition was filed on March 8, 1963. 


2f The election was conducted on May 8, 1963, paneune’t to a Decision and 
Direction of Election issued by the Regional Director for the Thirteenth 
Region on April 11, 1963. The tally of ballots showed that, of 739 valid 
votes counted, 362 were cast for the Petitioner and 377 against. 
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by interferred further with employees in the exercise of rights guaranteed 
in Section 7 of the Act. 

The Respondent contends that: (a) The granting of the preelection 
benefits was responsive to employee demands, consistent with previously 
established company policy and was motivated by valid economic reasons; 
(b) the interrogation of employees was for a lawful purpose; (c) no 
promise of benefit or threat of reprisal was made to employees; and (d) 


benefits granted after the election could not, a fortiori, have affected the 


outcome or interferred with employees in the exercise of Section 7 rights. 

The Trial Examiner found merit in the contentions of the Respondent 
with respect to all complaint allegations. We do not agree with his rec- 
ommendation that the complaint be dismissed in its entirety, in part, 
because we believe that the Trial Examiner arrived at his conclusions 
without full consideration and analysis of all the pertinent evidence in the 
record, 

The record shows the following facts: 

The New Insurance Program. In December 1962, the Respondent's 
employees began circulating petitions throughout the plant in an effort to 
obtain a more satisfactory group health and accident insurance plan. On 
January 10, 1963, these petitions were received by Zephrin Libert, 
Respondent's vice president in charge of operations, who then arranged 
with Joseph wellens, one of five self-appointed members of the employees' 
insurance committee, for a meeting to discuss the matter. This meeting 
took place on January 12. It was attended by the five committee members 
and by Libert and Alan Houston, president of the Company. At this 
meeting, the parties engaged in a general discussion of insurance coverage 
and costs, and at its conclusion Houston stated merely that the Company 
would investigate additional group insurance plans with a view toward in- 
creased benefits. A second meeting, called by Alan Houston, was held 
on March 16, 8 days after the petition for certification as bargaining 
representative was filed, but before the Regional Director's Decision 
and Direction of Election had issued. In attendance were the original 
conferees, augmented by L. E. Houston, Chairman of the Board, and 
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Guy Odum, a Company superintendent. One of the employees present 
suggested adoption of an insurance plan similar to that in operation at 
another plant in the locality. The Respondent said it would investigate. 
Discussion was otherwise general in nature, and the Respondent offered 
no report on its progress in the development of a new insurance plan. No 
mention of further meetings was made on that occasion.2/ 

Of particular significance, however, are the circumstances governing 
the Respondent's inquiry into a new insurance program and the progress 
made in this respect prior to the March 16 meeting. According to the un- 
controverted testimony of Bernice Campbell, secretary of the Company,4/ 
the Respondent had, on its own initiative, begun to make inquiries into an 
improved insurance program before receiving the employees’ petition. 

It had, moreover, reached a final decision on the coverage of a new plan 
prior to meeting with the employees’ insurance committee on March 16. 
Nevertheless, this information was withheld from the employees at the 
aforementioned meeting and was not disclosed to them until more than 1 
month had passed. 

On the morning of April 20, the Respondent called the committee to- 
gether and announced its willingness to adopt a new and substantially 
improved insurance plan. The committee was advised by Alan Houston 
that the plan, subject to employee approval, would go into effect on May 1, 
1963, when the old one expired. The Respondent, having obtained the 
necessary approval, adopted the new plan as scheduled. 3/ 


The Trial Examiner found that the new insurance plan provided 


3) The record reveals no testimony to support the Trial Examiner's finding 
that, at the second meeting, the parties exchanged information on the 
various plans they had investigated and that they agreed to decide which 
plan they preferred and to report their decision ata third meeting to 

be held on April 20. 


4/ The Trial Examiner's Decision fails to mention the teaciniony of this 

witness, who had been inquiring into various insurance plans for the 
Company and who participated in the Company’s selection of the plan 
ultimately adopted. 


5/ Both the new plan and the one it replaced were purchaged from the same 


insurance carrier. 
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by the Respondent was in response to employee demands. He further 
found that the effective date of the new plan, occurring as it did a week 
before the representation election, was merely a "temporal coincidence," 
occasioned by the expiration of the old plan. He therefore concluded 
that the timing of the new insurance program was not arranged to influence 
the outcome of the election. 

Assuming for the sake of argument, that the effective-date of the 
new plan was not timed to influence employees as found by the Trial Ex- 
aminer, we do find that the timing of the announcement itself did violate 
Section 8(a)(1) of the Act. The announcement was withheld for over a 
month following the Respondent's final decision on the coverage of the new 
plan. It was made only 9 days after the Regional Director's Decision 
and Direction of Election and only 2 1/2 weeks before the May 8 repre- 
sentation election. Moreover, the Respondent made no mention of its 
decision at the March 16 meeting, which was ostensibly convened for the 
purpose of bargaining for just such a plan. It cannot be persuasively 
maintained that the timing of the announcement was thus governed by 
factors other than the pendency of the election. Under these circum - 
stances, we conclude that the Respondent deliberately delayed announce- 
ment of the new plan until a time when it would have the greatest impact 
on the election and that it thereby violated Section 8(a)(1) of the Act a 

Grievance Meetings. Two days after the Respondent announced its 
decision with respect to the new insurance program, Libert met with two 
groups of plant employees on April 22, 1963, for the purpose of discussing 
grievances. At Libert's invitation, the employees expressed dissatisfaction 
on a number of issues, including: (a) wage rates; (b) overtime; (c) work 
assignments outside of a job classification, (d) hours of work; and (e) the 
availability of’ parts used in assembly work. Libert promised to study 


—— 


°/The Respondent never claimed that it could not have instituted its new 
plan prior to the expiration of the old one. 


1/pxchange Parts Company, 131 NLRB 806, affd. 375 U.S. 405. 
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these "gripes" and to advise employees on the outcome. ‘On April 30, ap- 
proximately 1 week before the representation election, Libert called a 

combined meeting of both groups and informed the employees of the steps 
taken by the Company to remedy their complaints a | 

The Trial Examiner found that these grievance meetings were in- 
itiated at the request of the Respondent's employees’ that the Respondent 
had previously met with employees to discuss grievances in accordance 
with established Company policy; that "the settlement of these complaints 
appears to be too trivial to have a tendency to interfere with employee 
rights"; and, further, that there was no background of union animus on 
the part of the Company 2/ Accordingly, the Trial Examiner concluded 
that by meeting with employees on April 22 and on April 30 to discuss 
their grievances, and by having in fact remedied many of them, the 
Respondent did not thereby violate Section 8(a)(1) of the Act. 

We disagree. The findings of fact made by the Trial Examiner are 
based largely on the testimony of Libert, whose testimony the Trial Ex- 
aminer found corroborated by Brennan, an employee. When describing 
the events leading to the aforementioned meetings, Libert testified only 
that he was told by an employee, whose name he could not remember, that 
"they" wanted to meet with him. Libert further stated that he instructed 
his plant foremen to select one or two individuals from each of their 
respective departments to attend these meetings as employee representa- 
tives. Maurice Brennan, an employee who was present at both grievance 
meetings and whose testimony is also credited by the Trial Examiner, 
stated that he was selected to attend these meetings by his foreman. 
Brennan also stated that he had never before attended such a meeting in 


the 26 years he had been with the Company. William Burns, a 21-year 


8 Libert had, in fact, already taken affirmative action to remedy the 
employees’ grievances regarding overtime, work assignments, and 
the availability of parts. 


9/ Regarding union animus, we find, contrary to the trial Examiner 
and as indicated throughout this Decision, that the Company evidenced 
a marked degree of hostility toward the Union. 
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employee, testified that he had not been aware of grievance meetings prior 
to the events described herein. Libert himself stated that these meetings 
were held infrequently, "maybe one or two every year," and that he could 
not recall when the last one, prior to April 22, was held, acknowledging 
that it was a long time ago. Under all the circumstances, we find that the 
meetings of April 22 and April 30 were initiated by the Respondent for the 
purpose of ascertaining employees’ grievances and that the adjustment of 
these greivances had a substantial effect on the working conditions of the 
employees involved. Moreover, we find no credible evidence in the record 
to justify a conclusion that these changes in the working conditions of em- 
ployees were attributable to circumstances other than the impending elec- 
tion. Indeed, we conclude that the record evidence preponderates in 

favor of a finding that the questioning of employees concerning their 
grievances preliminary to making such changes, and the changes them - 
selves, were part of a unified plan of the Respondent which was reasonabl y 
calculated to influence employees in the exercise of their rights guaranteed 
in Section 7 of the Act through granting or holding out the promise of 


benefits 20/ We therefore conclude that, by all the foregoing, the Respondent 


has violated Section 8(a)(1) of the act Ll/ 


Overtime. The record shows that approximately 26 stockroom em- 


ployees worked overtime on the two Saturdays immediately preceding the 
election. On these Saturdays, which do not constitute normal work days, 

most of the employees performed custodial work to the exclusion of their 
regular tasks. 'Tais custodial work, which occurred admittedly during 


one of the busiest times of the year and in the face of an existing backlog 


10a rane ii 


— Significant, in this respect, is the speech delivered to employees by 
L. E. Houston on the day before the election, infra. In urging employees 
to vote against a union, Houston said: 

May the recent happenings show to the management and you 
men that closer open discussion started by any of the team will 
bring out into the open for investigation and correction any problems 
that might work to the disadvantage of the company's or employees' 
welfare. [Emphasis supplied.] 


if Union Furniture Company, Inc., 118 NLRB 1148; see also American 
Furniture Company, Inc., 118 NLRB 1139. 
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in the stocking of parts,included, among other things, the washing of 
windows which had not been washed by the stock distributors in the pre- 
ceding 5 or 6 years. By the end of the second Saturday, only one-half 
of the windows in the stockroom area had been washed. Tae Respondent 
nevertheless discontinued the Saturday work, and the rest of the windows 
remained unwashed up to the time of the hearing in these cases, some 6 
months later. ! 

The Trial Examiner found that there was insufficient evidence that 
the Respondent's employees engaged in make-work activities during 
overtime hours in the 2-week period here involved. 22/ He therefore con- 
cluded that the Respondent did not violate Section 8(a)(1) of the Act by 
granting overtime to the stockroom employees prior to the election. 

We do not agree. At the hearing, Libert acknowledged the payment 
of overtime to employees engaged in custodial work on the two extra- 
ordinary work days involved, and that this work remained unfinished. He 
explained the performance of a portion of this work, which had not been 
undertaken by the stock distributors in the preceding 5 or 6 years, by 
stating: "If sometime we have too many men on overtime basis and they 
are standing around, they are asked to do this or some other chore." 

No further evidence was offered by the Respondent to explain the cir- 
cumstances under which employees began, but did not finish, extra- 
ordinary custodial work during overtime hours in the 2-week period 
immediately preceding the election 23/ In all the circumstances, we 
infer, and find, that the Respondent was motivated by considerations re- 
lating to the impending election to grant extraordinary overtime to 
employees on the two Saturdays prior to the election”! | Accordingly, and 
upon consideration of all the circumstances, we conclude that the 


Respondent, by granting such overtime, has conferred upon employees 


12, The Triel Examiner also found that the Respondent's employees did 
not work an abnormal amount of overtime in the spring of 1963, prior 
to the election. We deem it unnecessary to pass upon this finding of the 
Trial Examiner in deciding the overtime issue. 


13/ Libert, when asked why these tasks remained unfinished, stated: "Well, 
when the week was up, the week was up, that was it.” 
14/see Glosser Bros. Inc., 120 NLRB 965. 
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an additional economic benefit reasonably calculated to affect the outcome 
of the election, and has also violated Section 8(a)(1) of the Act. 

The Speech. On May 7, 1963, the day before the representation elec- 
tion, L. E. Houston rented a theater in the city of Green Bay, Wisconsin, 
and there delivered a speech to employees and their wives in which he urged 
the employees to ‘vote against the Union L2/ He pointed out the alternatives 
to be faced by employees on the following day: 

The great question to be answered is whether you want now to give up 

a wholesome, harmonious relationship that has lasted 40 years, for a 

way of life, that anyone can see by looking back over the last few years, 

has around the country involved continual trouble causing loss of time, 
knocked heads, homes damaged, members of families hurt, and a fear 

of the future brought about by men allowing some group from outside 

determining their future. [Emphasis supplied.] 
Aiter commenting on the apparent success of the recent bargaining between the 
Company and groups of employees, and after reviewing a long history of 
benefits previously granted by the Company, Houston remarked on the 
ability of the Union to represent employees: 

We know, and we understand the outsiders have admitted they cannot 

do anything in the way of increasing your earnings. 

One thing they might do if you vote for a union is to assure that 

through continual harassment your earnings may be reduced unneces- 

sarily. 
Houston also informed his audience what could otherwise be envisaged with 
the advent of a union: 

Mr. Libert and your foreman and other supervisors have always 


had the welfare of you men in their minds, and continue to do so. 


They have spent considerable time seeing that any number of men 
in this plant have been taught so as to help them to better jobs and 
greater earnings... 


/ ; ‘ : : 
2 The full text of this speech is attached to the Trial Examiner's De- 
cision and Report on Objections and is identified as Appendix A thereof. 
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a 


We could, you must know put men on jobs as is done in union shops 
and if they could not do the work, let them go. We have not done it 
and don't want to be forced to do it, but may, depending on how you 
vote, be left no alternate (sic). 

He stated further: 
If we are allowed to proceed as we have for the last 40 years our 
relationship should further improve and you can be sure the com pany 
has every desire to continue the reputation that presently exists 
which is one of a cooperative and a successful team consisting of all 


of us. 
* * Ok 


Why should you men pay from $24.00 to $30.00 per year and perhaps 
more for what could very possibly mean nothing but trouble for all of 
us, and the positive end of the 40 year cooperation that has existed. 
[Emphasis supplied.] | 
The bargaining role which would be assumed by the ad upon the 
advent of a union, is made clear by Houston: 
We will be forced to play a waiting game, expecting some disturbance, 
very often because the outsiders may want to impress you that they 
are doing something and very often these things result in strikes, 
with lost time, and sometimes all the other dastardly things that go 
with them. Think it over carefully. [Emphasis supplied. ] 


* Ok 


Under a union collective bargaining starts fresh. What might that 


mean. 

Houston concluded by stating: 
The question to be answered is, do you want to give up the continua - 
tion of harmonious relations, as represented by the last 40 years 
for the possibility of continuous bickering and troublesome strikes 
that may bring extreme disaster on your home and family. You 
know these things have happened. | 

And finally he urged: 
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May God give you all the wisdom to decide in the best interest of 

yourselves and your families so as to avoid the possibility of you 

and your families being mixed up in some disturbances that will do 

_ no one any good. 

For your own protection be sure to vote for no union. 

The Trial Examiner found that this speech was neither coercive nor 
otherwise calculated to influence the outcome of the election. He also found 
that, while the speech contained some antiunion propaganda, it did not ex- 
ceed the bounds of permissible electioneering. 

We do not agree with these findings of the Trial Examiner. It is 
clear upon examination of Houston's speech, particularly of those portions 
quoted above and especially in the context of the entire record in these cases, 
that the Respondent sought to convince employees and their families of four 
basic points: (1) The probability of strikes, violence, and loss of jobs if 
employees selected a union as’ their collective-bargaining representative; 
(2) the futility od collective bargaining because of the Union's inability to 
negotiate changes in wages, hours, and other conditions of employment; 

(3) the loss of existing economic benefits, including the withdrawal of 
training opportunities then available to employees, if they voted for the 
Union;and (4) the fact that the Company would cooperate with em ployees and 


grant them further benefits if they rejected the Union. 


Under the circumstances, we conclude that the speech delivered to 
employees and their families on the day before the election by L. E. 


Houston constitutes inteference with, restraint, and coercion of employees 


within the meaning of Section 8(a)(1) of the act26/ 


eae 
16 Marsh Supermarket, Inc., 140 NLRB 899; Dal-Tex Optical Company, Inc. 


137 NLRB 1782. Chairman McCulloch would not find an independent viola- 
tion of Section 8(a)(1) based on the foregoing speech, standing alone. He 
does, however, consider the speech, which reflects the Respondent's hostility 
to, and determination to defeat the Union in the forthcoming election, as 
relevant to the assessment of other conduct herein found to constitute un- 
fair labor practices. More particularly, he relies on the speech as pro- 
viding cogent evidence that the Respondent, in granting and promising bene- 
fits and taking other measures to ameliorate employee grievances during 
the period under consideration, was motivated by an unlawful purpose to 
coerce its employees into rejection of the Union. (See N.L.R.B. v. Exchange 
Parts Company, 375-U.S. 405.) 
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Post Election Day Benefits. On June 20, 1963, the Company an- 
nounced that employees would receive a 5 percent bonus, payable in 
January 1964, on their earnings for a 6-month period beginning duly 1, 
1963, This was the first bonus granted employees in over 3 years. 

The record indicates the following history regarding bonuses granted 
by the Company: 

1936 The Company established a birthday bonus (approximately 8.3 

percent of the employees' gross annual wages). 

1941 In addition to the birthday bonus, employees began receiving, 
semi-annually, "additional compensation" of 10 percent of 
their total earnings for the preceding 6-month period. 

1946 The birthday bonus and the "additional compensation" were 
incorporated into employees' wage rates. | 

1947 The Company reinstituted the payment of the 10 percent "'ad- 


ditional compensation." 


1948 "Additional compensation" was increased from 10 percent to 


15.5 percent. | 
1950 "Additional compensation" was increased from 15.5 percent 
to 20 percent. | 
1952 "Additional compensation" was increased from 20 percent to 
25.5 percent, | 
1960 "Additional compensation" (25.5 percent) was incorporated 
into employees’ wage rates. 
Thereafter, no bonus was granted to employees 3 the one here 
in question. 
In the latter part of July, the Company announced an increase in 
the employees’ vacation pay. This increase was achieved by computing 
pay on the basis of a 45-hour week, whereas a standard workweek of 40 


hours had been used during the preceding 5 years.— l/ 


1%, Vacation pay is computed as follows: An employee's average hourly 
rate is multiplied by the number of hours fixed by the Company as the 

workweek, and the result is multiplied by the number of vacation weeks 
to which a given employee is entitled. 
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Tne Trial Examiner held that the granting of these benefits did not 


violate Section 8(a)(1) of the Act, as-such grants were made in a manner 
consistent with established Company practice and only after the representa- 
tion election was held ow! 

We disagree. Tnese additional benefits were granted to employees 
while objections to the May 8 representation election were still pending 
and unresolved and the possibility that the Board would direct a second 
election was indeed real. Moreover, the Respondent does not show that 
the granting of these benefits was governed by factors other than the elec- 


19/ 


tion.’ Upon consideration of the entire record in these cases, we conclude 
that these benefits were granted as a reward to employees for having re- 
jected the Union and as a further inducement to employees to vote against 
the Union should the opportunity again arise. As such, the bonus and 
vacation pay increases constitute further interference, restraint, and co- 
ercion within the meaning of Section 8(a)(1) of the Act. 

We have considered the Respondent's conduct, as set forth above, 
and we have found that in each instance it violated Section 8(a)(1) of the 
Act. we find, moreover, that in its totality, such conduct displays a pat- 
tern which clearly has a cumulative effect of interfering with, restraining, 
and coercing employees in violation of the Act. 

The Remedy 
Having found that the Respondent has engaged in the unfair labor 


practices set forth above, we shall order that it cease and desist therefrom 


18 The Trial Examiner finds justification for the increase in vacation pay 

as announced by the Company. He bases his findings upon evidence furnished 
by the Company to support its contention that the plant worked more hours in 
1963. than it did in 1962, because of increased production. An examination 
of this evidence shows conclusively that there were fewer hours worked in 
each month during the first half of 1963, than there were in the same months 
in 1962. Moreover, the number of employees involved in each of these 
periods is not disclosed. 


19/ Gosser Bros., Inc., 120 NLRB 965. 
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and take certain affirmative action designed to ditectuate 4 the policies of 
the Act.— 20/ 
The unfair labor practices committed by the Respondent involve 


conduct in derogation of the principles of good-faith collective bargaining. 
The inference is warranted that the Respondent maintains an attitude of 
opposition to the purposes of the Act with respect to the protection of 
employee rights and that a potential threat of future violations exists. 
Accordingly, we shall order that the Respondent cease and desist from in- 
fringing in any manner upon the rights guaranteed employees in Section 7 
of the Act. 

Having found that the Respondent's conduct, as set forth above, 
interferred with the exercise of a free and untrammeled choice in the 
election, we shall set aside that election and direct a new election. Upon 
the basis of the foregoing and the entire record in these cases, the National 
Labor Relations Board hereby makes the following additional 


CONCLUSIONS OF LAW22/ | 


3. By interferring with, restraining, and coercing its employees 
in the exercise of the rights guaranteed in Section 7 of the Act, as set forth 
above, the Respondent has engaged in and is engaging in unfair labor prac- 
tices affecting commerce within the meaning.of Section 8(a)(1) and Section 
2(6) and (7) of the Act. | 

4. By its conduct, as set forth above, the Respondent has interferred 
with the exercise of a free and untrammeled choice in the election held on 
May 8, 1963. 

ORDER 

Pursuant to Section 10(c) of the National Labor Relations Act, as 

amended, the National Labor Relations Board hereby orders that the 


20, Nothing herein shall be construed as requiring the Respondent to vary 
or abandon the changes in conditions of employment which it has made, as 
set forth above. 

21/ 


The Trial Examiner's "Conclusions of Law" numbers (3) and (4) are 
hereby deleted. 
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Respondent, Northwest Engineering Company, its officers, agents, suc- 
cessors, and assigns, shall: 

1. Cease and desist from: 

(a) Promising or granting improved insurance plans, overtime 
pay, bonuses, increases in vacation pay, better working conditions or other 
economic favors to its employees in order to interfere with their choice of 
a bargaining representative, or as an inducement, to reject and refrain from 
activities in support of United Steelworkers of America, AFL-CIO, or any 
other labor organization. 

(b) Threatening employees with loss of jobs, loss of existing 
economic benefits, and otherwise with less favorable treatment, if they 
support United Steelworkers of America, 4FL-CIO, or any other labor 
organization. 

(c) In any other manner interfering with, restraining or coercing 
its employees in the exercise of the right to self-organization, to form, 
join, or assist United Steelworkers of America, AFL-CIO, or any other 
labor organization, to bargain collectively through representatives of 
their own choosing, and to engage in other concerted activities for the 
purpose of collective bargaining or other mutual aid or protection, or to 
refrain from any or all such activities, except to the extent that such 
right may be affected by an agreement requiring membership in a labor 
organization as a condition of employment, as authorized in Section 8(a) 
(3) of the Act, as modified by the Labor -Management Reporting and Dis- 
closure Act of 1959. 

2. Take the following affirmative action which the Board finds will 
effectuate the policies of the National Labor Relations Act, as amended: 

(a) Post at its plant in Green Bay, Wisconsin, copies of the notice 
attached hereto marked "Appendix. 22/ Copies of said notice, to be 
furnished by the Regional Director for the Thirtieth Region, shall, after 


] : ; : 

22, In the event that this Order is enforced by adecree of a United States 
Court of Appeals, there shall be substituted for the words "Pursuant to a 
Decision and Order" the words "Pursuant to a Decree of the United States 
Court of Appeals, Enforcing an Order." 
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being duly signed by the Respondent's representative, be posted by the 


Respondent immediately upon receipt thereof, and be maintained by it for 
60 consecutive days thereafter, in conspicuous places, including all places 
where notices to its employees are customarily posted. Reasonable steps 
shall be taken by the Respondent to insure that said aa, are not altered, 
defaced, or covered by any other material. 

(b) Notify the Regional Director for the Thirtieth Region, in writing, 
within 10 days from the date of this Order, what steps ea has taken 
to comply herewith. 

IT IS FURTHER ORDERED that the election held in Case No. 30-RC-5 
on May 8, 1963, be, and it hereby is, set aside and that the case be remanded 
to the aforementioned Regional Director for the Thirtieth Region for the 
purpose of conducting a new election at such time as he deems that cir- 
cumstances permit the free choice of a bargaining penresenta/ive: 

Dated, Washington, D. C. Sep 21 1964 


Frank W. McCulloch, Chairman 

John H. Fanning, Member 

Howard Jenkins, Jr., Member 
NATIONAL LABOR RELATIONS BOARD 


APPENDIX 
NOTICE TO ALL EMPLOYEES. | 
PURSUANT TO | 
A DECISION AND ORDER | 
of the National Labor Relations Board, and in order to effectuate the poli- 
ces of the National Labor Relations Act, as amended, we hereby notify our 


employees that: 
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WE WILL NOT promise or grant improved insur- 
ance plans, overtime pay, bonuses, increases in 
vacation pay, better working conditions, or other 
economic favors to our employees in order to inter- 
fere with their choice of a bargaining representative, 
or as an inducement to reject and refrain from acti- 
vities in support of UNITED STEELWORKERS OF 
AMERICA, AFL-CIO, or any other labor organiza- 


tion. 


WE WILL NOT threaten employees with loss of jobs, 
loss of existing economic benefits, or otherwise with 
less favorable treatment if they support UNITED 
STEELWORKERS OF AMERICA, AFL-CIO, or any 
other labor organization. 


WE WILL NOT, in any other manner, interfere with, 


restrain, or coerce our employees in the exercise 


of the right to self- organization, to form, join or 
assist UNITED STEELWORKERS OF AMERICA, 
AFL-CIO, or any other labor organization, to bar- 
gain collectively through representatives of their own 
choosing, and to engage in other concerted activities 
for the purpose of collective bargaining or other mutual 
aid or protection, or to refrain from any or all such 
activities, except to the extent that such right may be 
affected by an agreement requiring membership in a 
labor organization as a condition of employment, as 
authorized in Section 8(a)(3) of the Act, as modified by 
the Labor- Management Reporting and Disclosure Act 
of 1959. 
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All of our employees are free to become or remain, or to refrain 
from becoming or remaining, members of any labor organization. We 
will not discriminate in regard to hire or tenure of employment against 
any employee because of membership in, or activity on behalf of, any 
labor organization. | 


NORTHWEST ENGINEERING COMPANY 
(Employer); 


By | 
(Representative) (Title) 


This Notice must remain posted for 60 consecutive days from the date of 
posting, and must not be altered, defaced, or covered by any other material. 
Employees may communicate directly with the Board's Regional Office, 
Second Floor, Commerce Building, 744 North Fourth Street, Milwaukee, 
Wisconsin, Telephone 272-8600, extension 3860, if they have questions 


concerning this notice or compliance with its provisions. 


TRIAL EXAMINER'S SUPPLEMENTAL DECISION 
AND RECOMMENDED ORDER 


Issue 


The issue here is whether the Bernel Foam doctrine should be ex- 
tended so as to warrant the issuance of a bargaining order where the complaint 
alleged no violation of Section 8(a)(5) and the Union lost the election because 
of the Company's unfair labor practices? 

On March 27, 1964, the undersigned Trial Examiner issued his de- 
cision in the above-entitled case. On September 21, 1964, the Board 
issued its decision (148 NLRB No. 122) finding that the Respondent violated 
Section 8(a)(1) by granting pre-election benefits while the Union's objections 
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to the election were pending in order to influence the outcome of the elec- 
tion, and that post-election benefits were granted also as a reward to 
en.ployees for having rejected the Union and as a further inducement to 
employees to vote against the Union should the opportunity again arise. 
The Board also set aside the election and directed a new one. On October 
12, 1964, the Charging Party-Petitioner, the Union, filed a Motion request- 
ing the Board to reconsider and modify its Order so as to require Respondent 
to bargain with the Union ' without the necessity of another election," upon 
the basis of the Board's Decision in Bernel Foam Products Co., Inc., 146 
NLRB 1277 which issued on May 4, 1964, approximately a month after the 
Trial Examiner's Decision and five months before the Board's Decision 


in this case. On December 11, 1964, the Board issued an Order reopening 


the record and remanding the proceeding to the Regional Director for further 
hearing which Order reads, in pertinent part, as follows: 

On September 21, 1964, the Board issued its Decision and 
Order in the above-entitled proceeding, 148 NLRB No. 112, finding 
that the Respondent had engaged in certain unfair labor practices and 
ordering that it take certain affirmative action to remedy such unfair 
labor practices. The Board further ordered that the election in Case 
No. 30-RC-5 be set aside and a new election held. 

At the consolidated hearing, the Charging Party- Petitioner 
offered to prove that, prior to the unfair labor pracices here involved, 
a majority of the employees in the appropriate unit had signed cards 
authorizing the Union to represent them for purposes of collective 
bargaining. The Trial Examiner rejected the offer of proof and the 
Charging Party-Petitioner excepted to his ruling. 

On October 12, 1964, the Charging Party-Petitioner filed a Mo- 
tion for Reconsideration and requested that the Board reconsider the 
Trial Examiner's ruling rejecting the offer of proof and the Board's 
order directing a new election. 

The Board having duly considered the Charging Party-Petitioner's 
offer of proof and its Motion for Reconsideration, as well as the 
Respondent's opposition to the aforesaid Motion for Reconsideration, 
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in the light of the entire record in the case and, having determined 


to ascertain the facts alleged in the Charging aa -Petitioner's 
offer of proof, 

'IT IS HEREBY ORDERED that the record in the above-entitled 
proceeding be reopened, the Order directing a new election be stayed, 
and further hearing be held before the Trial Examiner for the purpose 
of receiving the proffered evidence and any rebuttal thereto. 

* * * 

IT IS FURTHER ORDERED that, upon conciusion of such 
supplemental hearing, the Trial Examiner shall prepare and serve 
upon the parties a Supplemental Decision containing findings of fact 
upon the evidence received pursuant to the provisions of this Order, 
as well as a further consideration of the rationales given in Bernel 
Fopm Products Co., Inc., 146 NLRB No. 161, particularly pp. 3-8, 
Bannon Mills, Inc., 146 NLRB No. 81, particularly p. 3, and Flomatic 
Corporation, 147 NLRB No. 143, particularly p. 5, as they relate to 
the specific facts of this case, conclusions of law, and recommendations; 
and that, following the service of such Supplemental Decision upon 
the parties, the provisions of Section 102.46 of the Board's Rules and 
Regulations, Series 8, as amended shall be applicable. 

Pursuant to notice served upon the parties by the Regional Director, 
a Supplemental hearing on the Board's remand was held before Henry S. Sahm, 
Trial Examiner, on March 16 and 17, 1965, at Green Bay, Wisconsin. The 
parties appeared by counsel and were afforded full opportunity to be heard, 
to examine and cross-examine witnesses, and to introduce evidence within 
the scope directed and permitted by the Board's Order of Remand, supra. 
Upon the conclusion of the taking of testimony, counsel for the various parties 
waived oral argument and filed briefs on April 21, 1965, which have been 
fully considered. | 

Upon the basis of the evidence contained in the entire record, includ- 
ing that which was received in the original hearing and in the supplemental 
hearing on remand, particularly the Board's Order that the Trial Examiner 
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consider the rationales given in the Bernel, Bannon and Flomatic cases, 
supra, in arriving at his Supplemental Decision, the following findings of 


fact, conclusions of law, and recommendations are hereby made: 


Findings and Conclusions 
Did a majority of the employees 
sign union designations? 
On February 12, 1965, the General Counsel, at the request of 
Counsel for the Respondent, turned over to the latter approximately 470 
union authorization cards to enable Respondent to cross-check the 


signatures on the union authorization cards against the company's records 


in order to determine their validity! These signed cards were obtained, 


according to the Union, during the ‘coursé of its organizational campaign 
which commenced on February 26, 1963, and lasted until March 31, 1963. 
Some of the cards were signed prior to February 26, 1963, but the 
signators of such cards testified that they requested the Union to update 
‘the cards previously signed by them in order that they might be counted 
in the then current organizational campaign. 

Respondent retained possession of these cards for approximately a 
month. At the time Counsel for Respondent returned the 470 union 
“authorization cards to the General Counsel, he doubted the authenticity of 
the signatures on 26 cards, and 126 or 127 cards were questioned because 
insertions with respect to dates and the departments of the plant in which 
the employees worked were made on these cards in the handwriting of 
someone other than the signators. Consequently, approximately 152 of 
the 470 cards turned over to Respondent were put in issue: namely, 26 
signatures and insertions on 126 cards with respect to dates and the 
departments of the plant in which the employees worked which allegedly 


> 


*/The General Counsel's representation stands uncontradicted that 
Respondent's Counsel stated to him he desired to have the signatures 
on the authorization cards examined by a handwriting expert. 
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were made on these cards in the handwriting of someone oiner than the 


signators. Therefore, of the 470 cards, the genuineness of 318 cards 
were not in issue, either because no insertions were made in another's 
handwriting or Respondent's comparisons of the employees' purported 
signatures on the cards when made against known authentic signatures 
in the company's possession showed them to be genuine 

In Taitel Inc., 119 NLRB 910, enf'd 261 F. 2d 1 (C.A. 7), where the 
union distributed blank authorization cards among the employees during 
an organizational campaign, and the company had ample opportunity to 
check the signatures on the cards with its records and it made other ap- 
propriate investigations to determine the validity of the ca rds and the 
company made no contention that the cards were not genuine, the Board 
held the cards to be valid designations and that they should be counted in 
ascertaining the union's majority status. 

Of the 470 cards the General Counsel turned over to Respondent, 
464 of them were marked for identification at the hearing. Of the 464 
cards sO marked for identification, only 458 were received in evidence 
because the General Counsel voluntarily withdrew 6 cards; employees 
Dehl and Joslin were not in the unit; Sadler and La Luzerne quit the 
company's employ before March 31, 1963, the date of the voting eligibility 
list, and Salschneider and Pokrantz were not on the eligibility list, leaving 
a total of 458 union authorization cards. | 

These 458 cards were received in evidence with the caveat that 
Respondent in presenting its side of the case, would have the right to show 
that any of these 458 cards were obtained by coercion, misrepresentation 
or that they were otherwise inadmissable due to forged signatures or for 
any other reasons whatsoever showing these cards' invalidity. No. 
probative evidence was offered by Respondent which showed the invalidity 
1 The General Counsel's representation stands uncontradicted that 


Respondent's Counsel stated to him he desired to have the signatures 
on the authorization.cards examined by a handwriting ss ihe 


2/see Parkside Hotel, 74 NLRB 809, 811. 
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of the cards. However, certain cards, hereinafter discussed, have not 
been computed in determining the union's majority, but this is because 
of a failure of proof by the General Counsel. 

-To substantiate the Steelworkers Union's claim, the Charging- 
Party Petitioner herein, that a majority of the 753 employees in the unit 
signed authorization cards,2/ 21 witnesses of the 26 employees whose 
signatures were questioned by Respondent, verified their signatures on 


cards purportedly signed by them af Respondent offered no testimony to 


disprove the authenticity of these 21 cards. Accordingly, these cards will 
be counted in ascertaining whether the Union has a majority. 

Cards purportedly signed by Daryl Raymond, who was hospitalized 
and Allan Trask, who was in California at the time of the hearing will not 
be computed in support of the Union's claim of majority. Nor is the card 
of Erwin Grunwald to be counted as not only was he an unreliable and un- 
satisfactory witness, but he testified that his card was signed at his re- 
quest in February or March, 1963, by a fellow employee whose name he 
no longer recalls. 

Four employees (Bierke, Labdwehr, Van Dyke and Glinski) testified 
that the dates on their cards were inserted by William Burns, an employee, 
who headed up the employees union organizational committee. Their cards 
also bear the Regional Director's date stamp indicating they were submitted 
in support of the Union's representation petition. These four cards will be 
3 The Union's authorization card contained the following statement, 
followed by blanks for the signer's signature, date and other relevant 


information: 
AUTHORIZATION 


I hereby request and accept membership in the United Steelworkers 

of America, and of my own free will hereby authorize the United 

Steelworkers of America, its agents or representatives, to act for 

me as a collective bargaining agency in all matters pertaining to 

rates of pay, wages, hours of employment, or other conditions of 

employment, and to enter into contracts with my employer covering 

all such matters, including contracts which may require the continuance 
_ of my membership in the United Steelworkers of America as a condi- 

tion of my continued employment. 


4/ john Roeckue and Edward De Grave who testified their wives signed 
their cards at their direction are included among the 21. 
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counted. Burns’ testified that Jepson and Dillon authorized him to update 
the 1962 dates on their cards to 1963 but since they did not testify, their 
cards will not be counted. 
Eight employees whose names appear on the me 31, 1963, eligi- 
bility list testified they signed cards, but the General Counsel attempted 
to excuse production of their cards at the hearing on the ground that their 
cards were lost. They will not be counted as there is not a substantial 
| guarantee of their trustworthiness because only the Ere cards provide 
"an acceptably formal and reliable substitute." 5 
Respondent contends the union's representation to many of the em- 
ployees that the purpose of their signing the union designations was to ob- 
tain a Board election was such a material misrepresentation as to in- 
validate such authorization cards. It is unrealistic to suppose that these 
workmen being solicited by union organizers would draw such a nice 
distinction as to require the invalidation of cards so procured. Nor is it 
believed that such representation was improper so as to nullify proof of 
the Union's majority status S Also, when union solicitors told some em- 
ployees that a majority of the other employees had already signed authoriza- 
tion cards, they were only engaged in sales talk, and it was neither a mis- 
representation nor a material representation. u/ | 
In N.L.R.B. v. S.N.C. Manufacturing Co. -F. 2d- (C.A.D.C.) 59 LRRM 
2232, 2233, Judge Burger in a concurring opinion, with respect to the format 
of authorization cards had the following to say: 


However, a word is in order concerning the format of the 


authorization cards with which the union established its majority. 
Bold face type at the top of the form states "Petition and Authoriza- 
tion to Show that I WANT AN N.L.R.B. ELECTION Now; /" the ee asia 


7 


— Aero Corporation, 149 NLRB No. 114 at page 80 of Trial Examiner's 
Decision. 


8/ciothing Workers v. N.L.R.B. -F.2d- (C.A. 2), 59 LRRM 2228. 


/ See Sargent & Co., 99 NLRB 1318, 1322-23; Top Mode Mig. Co., 97 NLRB 
1273, 1296. Cf. Englewood Lumber ‘Co., 130 NLRB 394. 
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sentence being set off in a box by itself underneath the preceding 


words. Two paragraphs in ordinary type follow, the first paragraph 
authorizing the union to petition for an election and the second 
authorizing it to act as bargaining agent. After lines for name and 
address, a box at the bottom sets off the words "Sign Here" and 
space for a signature. 

This authorization card seems to me misleading; a less than 
studied reading of it might well leave the impression that it authorizes 
the union only to petition for an election. Moreoever, this possibility 
of confusion is unnecessary. As Chief Judge Tuttle of the Fifth Circuit 
said only recently, 

It would be very simple for the union to prepare a card 
that in an unambiguous form would authorize union representation 
as a bargaining agent. If the union also wished to have cards 
signed to call an election this would also be a very simple matter 
There can be little excuse for combining the two in a card that 


makes possible * * * misrepresentation * * *. 


N.L.R.B. v. Peterson Brothers, Inc., 5th Cir., No. 21412, March 11, 1965, 

p. 7. Our observation in Joy Silk Mills v. N.L.R.B., 87 U.S. APP. D.C. 

360, 371, 185 F. 2d 532, 543, cert. denied, 341 U.S. 914 (1950), that 

"an employee's thoughts (or afterthoughts) as to why he signed a union 

card, and what he thought that card meant, cannot negative the overt 

action of having signed a card designating a union as bargaining agent” 
should not be taken to license the use of misleading authorization cards. 

If such cards are to substitute for a secret ballot,their terms ought to be 

unmistakable. 

In Idaho Egg Producers, 111 NLRB 93, the Board found a violation when 
the employer attacked the validity of union cards, claiming that some of them 
were obtained through fraudulent union tactics and that as a result the union 
was not selected by a free choice of employees. The Board found no merit 
to the defense ‘holding there was no evidence showing the union employed 


illegal tactics. 
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In Rohtstein & Co., 120 NLRB 1556, where the euicloyer refused to 
recognize and bargain with the union after agreeing to recognize the union 
and to execute a contract because he claimed, inter alia, that the union em- 
ployed illegal means in obtaining employees' signatures, namely, the 
misrepresentation that the Union had obtained a majority, the Board held 
that the fact the employees later changed their minds cannot operate to 
overcome the effect of their overt action in having signed union designa- 
tion cards. To the same effect is Nubone Co., 62 NLRB 322 at 326, foot- 
note 9, where the Board stated that the testimony of a signer as to her 


subjective state of mind is not sufficient to overcome the effect of her 


overt action in having signed an authorization card. 

In Exact Level & Tool Co., 66 NLRB 1238, the employer's claim 
that union cards of his employees were improperly obtained was rejected 
by the Board. The employees, held the Board were not misled and even 
if they were, the representation was of a character which was not fatal 
to the union's claim. | 

In Wilson Athletic Goods Manufacturing Company, 73 NLRB 744, the 
Board held that a union's alleged representations prior to an election that 
it was necessary for employees to'sign union membership cards in order 
to vote in the Board election, did not constitute a valid defense to a charge 
of an employer's refusal to bargain. | 

The Board, in cases similar to the instant one, recently held that 
the record did not support a finding that any misrepresentations were made 
by the union in securing employees' signatures when they were told the 
purpose of the cards was only to obtain a representation election.£/ Member 
Brown in Winn-Dixie, stated that "the best evidence of the employees’ intent, 
i.e., their signatures to cards which designated the Union as their bargain- 
ing agent, establishes that the Union enjoyed majority sta tus when it re- 
quested recognition * * * it is unnecessary and inappropriate to consider 


what representations in the Union's solicitors may have made or what the 


8 Midwest Towel & Linen Service, Inc., 143 NLRB 744, 752, 753; Winn- 
Dixie Stores, Inc., Stores, Inc., 143 NLRB 848, "Footnote 10. 
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employees may have been told" (emphasis supplied). See, however, Judge 
Burger's statement at page 5, supra. 

Although the Board decisions appears to hold that a union's ex- 
aggerated or even untrue statements is not fraud affecting the employees’ 
grant of bargaining authority” and there is language in a court decision22. 
similar to Member Brown's, Supra, to the effect that membership cards 
may not be collaterally attacked on the ground they were obtained by duress 
and misrepresentation, there are other courts which hold a contrary view.— 
The Trial Examiner, however. is bound by the Board view 22 

It is noted that on January 13, 1964, the Board in Cumberland Shoe 
Corporation, 144 NLRB 1268, issued an Order (unreported) granting the 
employer's motion for reconsideration and amending its reported Decision 
and Order, inter alia, by adding the following as footnote 3 to its Decision: 

The record indicates that the testimony to this effect [that employees 

were told that "the purpose" of the cards was to secure a Board 

election] consisted of affirmative responses by the signatories to 
leading questions propounded by Respondent's counsel, upon cross- 
examination, as to whether they were told that the purpose of the 
cards was to secure an election. We do not deem such testimony 
sufficient to controvert the statement of the purpose and effect of 
such cards contained on the face thereof, nor do we consider it 
inconsistent with an understanding that the cards served the dual 
purpose of designating a representative and of securing an election. 

In any event, a careful analysis of the entire testimony of the witnesses 
in this proceeding does not warrant a conclusion that they signed their 
cards because of any representation made to them by union solicitors that 


the sole and only purpose of signing was to obtain an election 2 


9/43. Rohstein, Inc., 120 NLRB 1556, 1559. 

10/17 RB. v. Tehel Bottling Co., 129 F. 2d 250, 254 (C.A. 8). 

11/x 5, R.B. v. Rohstein Co., 266 F. 2d 407, 409-410 (C.A. 1) 

12/syde Super Market, 145 NLRB 1252, enforced 339 F. 2d 568 (C.A. 9). 


13/ Cumberland Shoe Corporation, 144 NLRB 1268. 
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RECAPITULA TION 
Employees in unit 
Majority of 753 
Cards marked for identification 
Subtract: 
2 - not in unit (See page) 


2 - not on March 31, 1963 
eligibility list (See page ) 
2 - quit before March 31, 1963 (See page) 
1 - hospitalized employee (See page ) ' 
1 - former employee now living in | 
Calif. (See page ) 
1 - Gruenwald's card inadmissable (See page ) 


2 - cards of Jepson and Dillon inadmissable 
as they did not testify (See page ) 


_ 8 - lost cards (See page ) 
19 “19 


Number of valid authorization cards - 445 


Substracting the 19 cards not authenticated by legally valid proof 


_ from the 464 marked for identification reduces the Union's showing of 
representation to 445 authorization cards or a majority of the 753 employees 
in the unit as of March 31, 1963. 


Discussion 
Inasmuch as the Board's Order of Remand states that the Trial Ex- 
aminer shall, in arriving at his Decision, consider the rationales of the 
Bernel, Bannon, and Flomatic Decisions of the Board, sup ra, it might be 
well to consider the legal chronology which gave rise to the so-called 
Bernel doctrine. 
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In Bernel Foam Products, 24 a Board majority held that a majority 
union, which chooses to participate ina Board-conducted election with 
knowledge of the employers unlawful refusal to extend recognition and 
bargain, and thereafter loses the election, is not thereby precluded from 
filing 8(a)(5) refusal-to-bargain charges based upon the employer's 
8(a)(1) preelection misconduct. In so holding, the majority restored the 
rule prevailing prior to the Aiello decision.22/ It expressed the view 
that unfair labor practice charges and representation proceedings are 
not inconsistent procedures and therefore no basis exists for applying 
the election of remedies concept established in Aiello. The majority 
noted that the necessity of making a choice between filing section 8(a)(5) 
charges which the union did in Bernel, or proceeding with an election, 
under either of which proceedings the union is forced to prove its 
majority status, concerning which the employer has no good faith doubt, 
results from the employer's unlawful conduct. Since such a choice "is at 
best a Hobson's choice," stated the Board, there is no warrant for imposing 
upon the union which represents the employees an irrevocable option as to 
the method it will pursue in seeking vindication of the employees’ repre- 
sentation rights. The majority further pointed out that the Aiello rule 


seems to be predicated upon the erroneous legal premise that the 


14/7 ] : 

ae Bernel Foam Products Co., Inc., 146 NLRB 1277, Chairman McCulloch 
and Members Fanning and Brown joined in the principal opinion; Member 
Jenkins concurred but would find Aiello, infra, inapplicable and accordingly 


he would not have reached the issue of the Aiello rule. Former Member 
Leedom dissented and would have adhered to the Aiello rule. 


15/ g iello Dairy Farms, 110 NLRB 1365 (1954), overruling M. H. Davidson 
Co., 94 NLRB 142 (1951), announced the rule that once having chosen to 
participate in an election with knowledge of the employer's unlawful refusal 
to bargain, a union could not after the election, file section 8(a)(5) charges, 
even though the employer's preelection conduct resulted in the election 
being set aside and a new one ordered. 
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statutory obligation of an employer to bargain collectively with a union 


representing a majority of its employees is subject to waiver by a union. 

However, held the Board, the overriding consideration with which 
Congress was concerned in section 8(a)(5) was the right of employees 
to be represented by a union of their own choosing. It is the responsi- 
bility of the Board to protect this right, the majority concluded, by pro- 
viding an adequate remedy for employer conduct which has been specif- 
ically proscribed by Congress. "What this now means is that the Board 
is no longer going to force an aggrieved party to an election of possible 
remedies. Rather it will allow its process to be used in the alternative 
where there is conduct which is both an unfair labor practice and agrounds 
for the setting aside of a representation election."28/ | 

In S.N.C. Manufacturing Co., 147 NLRB No. 92, enforced - F.2d - 
(C.A.D.C.) 59 LRRM 2232, where a Board majority followed Bernel Foam 
Products in view of its finding of a section 8(a)(5) violation and its order 
requiring the employer to recognize and bargain with the union, refused 
to direct a new election and dismissed an election petition, notwithstanding 
its finding that the employer's preelection conduct interferred with the 
employees' freedom of choice in selecting a bargaining representative. 
The Court sustained the Board's finding that respondent violated section 
8(a)(1), (2) and (5) holding that Joy Silk Mills v. N.L.R.B., 185 F. 2d 732, 
was controlling ''on most aspects of the case * * *." With respect to the 
Board reversing its Aiello doctrine, the Court stated: "It was within its 
statutory authority in doing so," citing Bernel Foam. | 

The Bannon case, Lu which issued a month before Bernel, is neither 
new nor novel, but was merely a reaffirmation of a long line of Board de- 
cisions holding that where an employer commits unfair labor practices in 
order to abort a union's efforts to organize his employees, and thus 


ER 
a Frank W. McCulloch, "An Evaluation of the Remeutes Available to 
the N.L.R.B." Volume i5 Labor Law Journal, Number | 12, page 755 


(December 1964). 
17/ 
— 146 NLRB 611. 
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renders a fair election impossible, the Board will issue a bargaining order 
against the employer even though the complaint ‘jid not allege a violation 
of Section 8(a)(5).28/ In the Bannoncase, the Board said: "If the Union 
had retained its majority status herein, it would manifestly be Respondent's 
duty, upon a proper request therefor, to bargain with the Union as its em- 
ployees' bargaining agent. An order requiring Respondent to bargain in 
such an eventuality would plainly be in order lef On the other hand, if 
while rejecting the Union as its employees' representative and destroying 
the conditions for a fair election in which the Union could demonstrate its 
majority, the Respondent, by its misconduct, has succeeded in dissipating 
the Union's majority status, only a bargaining order could adequately 
restore as nearly as possible the situation which would have obtained 

but for Respondent's unfair labor practices. Such an order, we find, is 
necessary adequately to effectuate the policies of the Act in this case,” 
citing, Greystone Knitwear Corp., 136 NLRB 573, 575-576, enf'd, 311 F. 
2d 794 (C.A. 2). 

What distinguishes the Bannon line of cases (including Western 
Aluminum,infra) from Bernel is that no elections were held in the Bannon 
situations as the charges were filed before an election was held, whereas 
in Bernel, an election was held which the union lost but the Board held 
the union not to be precluded from filing refusal to bargain charges based 
on the employer's preelection misconduct. 

In the Flomatic case,22 the complaint alleged violations of section 
8(a)(1) and (5). The union requested recognition stating in its letter that 
if no reply was received within 5 days it would assume the employer had 
refused the request whereupon the union would file a petition for an elec- 
tion. However, the union did not wait 5 days but filed its petition two days 
after requesting recognition from the employer. An election was held 


ay, . . 
18, See Greystone Knitwear Corp. 136 NLRB 573, 575-576, and cases cited 
at footnotes 4 and 5; enforced 311 F. 2d 794 (C.A. 2). 


19/5. amit Mining Corp. v. N.L.R.B., 260 F. 2d 894, 900 (C.A. 3) and cases 
therein cited. 


20/147 NLRB No. 143. 
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pursuant to a consent agreement which the union lost. The union then 
filed objections to the election whereupon the employer and union signed 
a stipulation setting aside the election and providing foria "re-run" 
election. The Regional Director then directed a new election. A week 
later the union requested permission to withdraw its petition for an elec- 
tion on the ground that the company's unfair labor practices had dis- 
Sipated the union's majority. The Regional Director approved the with- 
drawal with prejudice, i.e., a new petition for an election would not be 
entertained by the Board for six months unless good cause was shown. 

A week later the union filed unfair labor practice charges alleging viola- 
tions of sections 8(a)(1) and (5). 

The Board held that the union's request for recognition was not made 
properly as "the Union filed its petition without awaiting a reply to its 
letter * * *." The Board did find, however, that the respondent employer's 
conduct violated section 8(a)(1) and thus "dissipated the majority status 
of the Union and destroyed the conditions for a fair election in which the 
Union could demonstrate its majority." The Board went on to state: 
"Where, as here, the union has clearly established its majority status prior 
to the respondent's unfair labor practice, and the respondent has engaged in 
unlawful conduct aimed at destroying the union's majority and disclosing a 
disposition to evade its obligation to bargain, we have required the 
respondent to bargain, as only a bargaining order could restore as nearly 
as possible the situation which would have obtained but for the respondent's 
unfair labor practices. We shall therefore order that the Respondent, 
upon request, bargain collectively with the Union." The!Board cited Bannon 
Mills, supra, and Western Aluminum, Inc., 144 NLRB 1191, but not Bernel, 
which issued two months before Flomatic, supra. | 

The Court of Appeals for the Second Circuit (__| F2d_, ,59LRRM 2535), 
enforced that part of the Board's order requiring the employer to cease 
and desist from any further violations of section 8(a)(1) but refused to en- 
force the Board's 8(a)(5) order based on 8(a)(1) conduct. Although the 


Board found that the employer had not violated section 8(a)(5) because the 
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union's letter demanding recognition did not include a clear demand for 
bargaining, it overuled the Trial Examiner in finding respondent's pre- 
election letter to the employees contained promises of benefits and 
invitations to employees to bypass the union and deal directly with the 
company in violation of section 8(a)(1) thereby destroying the conditions 
of a fair election. As an appropriate remedy, the Board entered a bargaining 
order premised, according to the court, on the view that the union hada 
majority prior to the unfair labor practice and otherwise would have won 
the election. Agreeing that the pre-election letter was a violation of 
section 8(a)(1), the court, on the other hand, called a bargaining order 
under the circumstances, "strong medicine." Although such an order, 
the court said, operates to deter employers from adopting illegally intru- 
sive election tactics, its potentially adverse effect on employees’ right 
under section 7 must not be overlooked, as such an order dispenses with 
the necessity of'a prior secret election and may unnecessarily undermine 
the freedom of choice guaranteed by the Act and that Congress wanted to 
guarantee to the employees. "This is not to say," the Court adds, ''That 
the Board may never base a bargaining order as restorative of the status 
quo on card majorities," as card majorities must by necessity be deemed 
evidence of the status quo ante" where the conduct has been so "flagrantly 
hostile" that a secret election has been corrupted. Here, however, there 
was only one instance of "a somewhat overstated reply" to the union's 
campaign charges, the Court said, and no court has held that "a borderline, 
unaggravated section 8(a)(1) violation, standing alone, occurring prior to 


an election, warranted a bargaining order." The court found also the argu- 


ment for restraint "even more compelling since the Board's decision in 
Bernel Foam Products Co., Inc., 146 NLRB No. 161," overruling the long 
established doctrine in Aiello Dairy (110 NLRB 1365 )requiring a union to 
elect either to file a section 8(a)(5) charge or to participate in a Board- 


conducted election. "Hereafter," the Court said, "even thougn there is 
only a very slight basis for doing so, a union will take care to raise an 


unfair labor practice charge along with petitioning for an election.” 
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If it loses, "it would then press the unfair labor practice charge." Judge 


Hayes dissented from the court's refusal to enforce the bargaining order 
primarily on the ground that the majority decision is based on the argu- 
ment that "the employer did not interfere very much with the election.” 
The extent of interference, the dissenting judge believes, is a matter 
“peculiarly within the area of the Board's expertise."22/ 

In the Western Aluminum case, 144 NLRB 1191, the complaint 
alleged violations of sections 8(a)(1), (3) and (5) of the Act. The facts 
disclose that the union did not request recognition either in writing or 
verbally but merely filed a petition for an election. However, an election 
was never held as in the case at bar. At the time the petition was filed 
all of the employees in the appropriate unit had signed authorization 
cards. When the respondent company was notified of the filing of the 
petition, it subsequently committed violations of section 8(a)(1) and (3) 
of the Act but the Board dismissed the section 8(a)(5) allegation as there 
was no proper request by the union to the company to bargain. The 
reason it was held that the union never made a proper bargaining request 
was stated by the Board as follows: "Although the filing of a petition for 
certification may suffice as a request for recognition in order to raise a 
question concerning representation, it does not constitute a pak to 
"— The 


respondent was ordered, nevertheless, to bargain with the union, the 


bargain as an essential element to an unfair labor practice. 


Board stating: 
Where, as here, the Union has clearly established its majority 
status prior to the Respondents’ unfair labor practices, and the 
Respondents have engaged in unfair labor practices aimed at 


destroying the Union's majority and disclosing a disposition to 


21, In Colson Corp., 148 NLRB No. 89, the Board reaffirmed its reversal 
of Aiello on the basis of its Bernal doctrine. The Court of Appeals for the 
Eighth Circuit enforced Colson holding that the Board acted within its 
administrative discretion in adopting this policy (59 LRRM 2513). 

22/14 at page 1202. 
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evade their obligation to bargain, we would require the Respondents 

to bargain upon request . . . Not to order the Respondents to bargain 

with the union upon request would in effect enable the Respondents 
to profit by their unfair labor practices. 

This quotation was cited with approval in Irving Air Chute Co., 149 
NLRB No. 59, where the complaint alleged violations of sections 8(a)(1) 
and (5). In that case, the union instituted an organizational campaign and 
three weeks later requested recognition and suggested a specific date to 
begin negotiations. The company replied it was unable to meet on the 
suggested date but stated it could meet on an alternate date. The union 
then informed’ the company it was going to file a representation petition 
which it did on the same day. A few weeks later, the parties executed a 
stipulation for certification upon consent election and an election was 
held which the union lost. The union then filed objections to the election 
and charges of 8(a)(1) and 8(a)(5) unfair labor practices. Between the 
filing of the petition and the election it was alleged the unfair labor 
practices took place. The Trial Examiner found violations of section 8(a) 
(1) and (2) as well as 8(a)(5). He based his 8(a)(5) violation on the authority 
of Joy Silk mills22/ stating: 

The Board has held that an employer violated Section 8(a)(5) 
of the Act when it insists on a Board election as proof of a claiming 
union's ‘majority and where such insistence is motivated not by any 
bona fide doubt as to the union's majority, but rather by a rejection 
of the collective-bargaining principle or by a desire to gain time 
within which to undermine the union. Whether an employer who 
refuses to recognize the claiming union and insists upon an election is 
motivated by a good-faith doubt as to the union's majority or by an 
intention to destroy such majority can be determined only in the 
light of all of the relevant facts of the case including other unlawful 
conduct of the employer and the sequence of the events. 


ET AEE EO ’ 
23/95 NLRB 1263, enf'd. 185 F. 2d 732 (C.A.D.C.), cert. denied 341 U.S. 
914, 
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The Board in affirming the Trial Examiner stated: 


Assuming, however, that we were to accept Respondent's 
contention that its conduct did not violate Section 8(a)(5), our 

Order would not be effected thereby, for we would then direct 

Respondent to bargain with the Union upon request on the basis of 

its violations of Section 8(a)(1) and (2) subsequent to the time the 

Union achieved majority status. 

The Board then went on to cite Western Aluminum, supra, and quoted the 
excerpt from that case which is set out at page 11, supra. 

The majority in Irving Air Chute also noted that this case was in 
line with Bernel Foam stating that a union which loses an election may 
still seek bargaining relief under 8(a)(5) or (1) if the employer's conduct 
requires a setting aside of the election. Tne majority added, however: 
"We will not grant such relief... unless the election be set aside upon 
meritorious objections filed in the representation case." In this case 
[Irving Air Chute], the majority added, "were the election not set aside 
on the basis of objections in the present representation case, we would 
not now direct a bargaining order even though the unfair labor practice 
phase of this proceeding itself established the las at s anterterence 
with the election.” 

Former Member Leedom, concurring and ee in part, agreed 
that the employer violated 8(a)(1) and (2) and that its conduct during the 
preelection period justified setting aside the election. He would have 
' directed a.new election, however, rather than issue a bargaining order. 

It would seem, therefore, that even though a union loses an election, 
it may nevertheless seek bargaining relief if the complaint alleges a viola- 
tion of Section 8(a)(5), since the employer has engaged in conduct during 
the critical preelection period which resulted in the setting aside of the 
election. The Board in Irving Air Chute emphasizes that it will not grant 
such relief, unless the election has been set aside upon meritorious objections 
filed in the representation case. It notes that were this requirement not met 


in the Irving Air Chute case, no bargaining order would be directed even 
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though the unfair labor practice phases of the proceeding established the 
employer's violation of the Act and interference with the election. In 
other words, unions which lose an election because of improper conduct 
on the part of the employer, must proceed on their objections to the elec- 
tion if they desire in an unfair labor practice proceeding, a Board order 
directing the employer to bargain. Proof produced in the unfair labor 
practice case that the employer's conduct violated the Act is not sufficient 
for a bargaining order. 

In Koplin Bros. Co., Inc., 149 NLRB No. 127, the Board held that the 
employer had violated Section 8(a)(1) and (3) of the Act. The union had 
obtained signed authorization cards from a majority of the employees, 
demanded recognition and at the same time filed a petition with the Board. 
The company ignored the union's request for recognition and engaged in 
unlawful preelection conduct calculated to dissipate the union's majority. 
The union lost the election but failed to file objections. It did, however, 
file unfair labor practice charges alleging violations of Sections 8(a)(1), 
(3) and (5). 

Pointing to its decision in Bernel Foam Products, supra, in which a 
majority of the Board ruled that a union which loses an election may none- 
theless be entitled to a bargaining order, in appropriate circumstances, the 
Board noted in disposing of the 8(a)(5) allegation in the Koplin case that 
"in the Bernel case, however, the election was set aside on the basis of 
meritorious objections. Where, as here, the election has not been set 
aside on such basis and its validity stands unimpaired, we will presume 
that the election, which the Union lost, truly expressed the employees’ 
desires as to representation." (Emphasis supplied.) The Board held, 
therefore, that the union was not entitled to a bargaining order, even 


assuming the validity of its authorization cards a2 


24/ see Aero Corp., 149 NLRB No. 114, footnote 2. 
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In Freeport Marble & Tile Co., 153 NLRB No. 63, where violations 
of 8(a)(1), (3) and (5) were alleged, the employer was ordered to bargain 
with the union despite its election loss, since the Board found the employ- 
er unlawfully refused to recognize the union when it obtained majority 
support, citing Bernel Foam and Irving Air Chute. In determining the 
union had obtained a majority, the Board accepted as valid proof signed 
union "membership-application" cards even though the cards did not con- 
tain an express bargaining authorization and even though they contain a 
statement that those signing will be under no obligation if the union fails 
to win an election. This statement, holds the Board, does not invalidate 
the cards as proof of employee intent to authorize the union to represent 
them. Moreover, held the Board, there was insufficient evidence to es- 
tablish employees were told signed cards would be used for purposes of 
election rather than for union members” | 


A synthesis of these cases appear to hold that where an 8(a)(5) vio- 
| 


lation is alleged but the allegation is dismissed, as was the situation in 
the Flomatic case, and the union loses the election which was marred by 
the employer's 8(a)(1) conduct and interference dissipating the union's 
majority, the employer, nevertheless, will be ordered to bargain with the 


: 6 
union. — 


| 7 SAGE TER 
cc) See page 5-7, supra. 


26/ Of course, it is well settled law that to sustain refusal to bargain 
charges, a union must prove either that the employer has’ no good faith 
doubt of the union's majority (Snow & Sons, 134 NLRB 709, 710), or that 
his purpose is to gain time within which to undermine the union's major- 
ity status, (Joy Silk Mills, Inc., 85 NLRB 1263, 1264, enf'd 185 F.2d 732 
(C.A.D.C.), cert. denied 341 U.S. 914), or that he rejects the collective 
bargaining principle, ibid. Then, too, the Board has held that employer 
conduct "which renders improbable a free choice will sometimes war- 
rant invalidating an election, even though that conduct may not constitute 
an unfair labor practice." General Shoe Corp., 77 NLRB 124, 126. 
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In the Bannon situation, however, where an election was never held, 
and even though the complaint alleges no violation of Section 8(a)(5), the 
Board will issue a bargaining order nevertheless, where the employer 
engaged in a course of conduct designed to undermine the union's major- 
ity status since the union would have retained its majority status had it 
not been for the employer's misconduct. See page 9, supra. 


In Bernel, where the union chose to participate in an election which 


it lost, it is not precluded from thereafter filing 8(a)(1) and (5) charges 


even though it was aware of the employer's misconduct prior to the elec- 
tion. And if 8(a)(1) and 8(a)(5) violations are found the Board will order 
the employer to bargain with the union without the necessity of a "re-run" 
election. 

It will be noted in all these various situations, including Bernel, 
that the order to bargain was based on an 8(a)(5) charge with the excep- 
tion of those line of cases exemplified by the Bannon situation, where_ 
there was no election whereas in the Bernel and Flomatic cases there 


were elections. 
Contentions 


The General Counsel would extend the Bernel doctrine (in which 
there was an 8(a)(5) charge) to the case at bar, where there was no 
8(a)(5) charge or allegation in the complaint (but only 8(a)(1) allegations), 
and order the Respondent Company to bargain with the Union, even though 
it lost the election but obtained a majority of designations from the em- 
ployees in the unit prior to the election. 

The Respondent opposes this extension of the Bernel doctrine to 
the instant case contending that to require it to bargain under such cir- 
cumstances where it was never charged with an 8(a)(5) violation and won 
the election, is not only repugnant to all concepts of justice and elemen- 
tary fairness, but also is a denial of due process as it cannot be expected 
to defend a charge which was not included in the complaint. As Counsel 
for Respondent states it in his brief: "Issuing an order remedying a re- 
fusal to bargain in this case is comparable to sentencing a person under 
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a burglary statute, under circumstances where he was charged and tried 
for disorderly conduct." | 

Also, argues Respondent, if it is ordered to bargain with the Union 
which lost the election, this is tantamount to the Board aiding the Union 
to achieve an object it could not otherwise win and which it never includ- 
ed inits charge. For the Board to compel the Company to bargain with 
the charging Union which the employees had rejected in a Board-conduct- 
ed election, claims Respondent, is a wholly new approach, alien to the 
Bernel doctrine and inconsistent with the charge, objections and com- 
plaint which framed the issues in the proceeding. | 

Moreover, argues Respondent, authorization cards cannot be ac- 
cepted as a clear manifestation by an employee to designate the Union 
as the employees’ representative, referring to the fact that on four pre- 
vious occasions where the employees in this unit, after executing suffi- 
cient cards to raise a question of representation, were accorded the 
right to cast ballots for or against union representation in foux Board- 
conducted elections, (1947, 1951, 1958, 1963) and in each Buch instance, 
rejected union ee aed el 

Finally, urges Respondent, since the complaint did ie allege, and 
the parties did not litigate an 8(a)(5) allegation, the Board is without au- 


thority under Section 10 of the Act to order the Respondent to bargain 


with the Union under the facts in this case. 
Concluding Findings 


It might be well, therefore, before arpiving ata decision, to de- 
lineate what the salient facts are in this case which are pertinent to re- 
solving the issues herein. From February 26, 1963, to March 31, 1963, 


27, Respondent's Exhibits L, M, N, and @. See 59 Labor Relations Re- 
porter No. 31, 59 Analysis 61 (August 16, 1965) for a discussion of the 
growing debate over card-check recognition and those cases where the 
employer has no reason to doubt the authenticity of the union's cards but 
would prefer an election in order to present his views to his employees, 
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the Charging Party Union solicited authorization cards which were for- 
warded on March 7th along with a certification petition to the Regional 
Office. On March 7, the same day that the Union mailed its petition to 
the Regional Office, it sent a letter to the Company requesting recogni- 
tion and a meeting "for the purpose of arriving ata Labor Contract * * * 
we suggest a time and place that is mutually convenient and will appr eci- 
ate hearing from you by return mail.” 
On March 12, the Company replied stating: 
* *'* we will recognize in collective bargaining only the 
agency, ifany, duly certified to us by the National Labor 
Relations Board. 
On April 11, the Regional Director, found a question of represen- 
tation to exist and directed an election which was held on May 8, 1963. 
The as ie 337 to 362. On May 15, the Union filed objections to the 


election= and on May 31, charges were filed against the Company al- 
leging violations of Section 8(a)(1), (2) and (3). No 8(a)(5) charges were 
filed by the Union. A complaint alleging violations only of Section 8(a)(1) 
issued on August 14th which was consolidated with the objections to the 
election and a hearing held on October 8 and 9, 1963. The Board's deci- 
sion reversing the Trial Examiner issued on September 21, 1964. It 
found the Company had violated Section 8(a)(1) of the Act and directed 
that a new election be held. 29/ 

On October 12, 1964, the Union filed a Motion for Reconsideration 
in which it requested the Board to modify its Order so as to compel the 
Respondent to bargain with the Union without the necessity of another 
election and to reopen the hearing for the purpose of receiving evidence 


concerning the Union's majority status. In support of its motion, the 


+—————— 


</ These objections, 9 in number, are listed at pages 19 and 20 of 
the Trial Examiners Decision, 148 NLRB No. 112. Of the nine objec- 
tions, seven were determined by the Regional Director to be without 
merit as only two were included in the original unfair labor practice 
complaint. 


29/ 148 NLRB No. 112. See page 1, supra. 
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Union cited the Board’s Bernel decision which issued on May 6, 1964, 
more than a month after the Trial Examiner issued his decision on 
March 27th. The Union in its Motion also cited Flomatic, supra, alleg- 
ing Flomatic "extended the general principle of Bernel Foam to the pre- 
cise situation found in the instant case." On December 11, the Board is- 
sued its remand and an order staying the election, 22/ Alsapplementt 
hearing on the Board's remand was held on March 16 and 17, 1965. 

At the outset, it should be emphasized that the Union's statement 
to the Board in its motion for reconsideration that Flomatic is "'the pre- 
cise situation found in the instant case" is without factual validity. A 
reading of that case, the salient facts of which will be found at page 10 
of this Decision, show that the complaint in Flomatic alleged violations 
of Section 8(a)(1) and 8(a)(5) which the case at bar does not. In the in- 
stant case only 8(a)(1) violations were alleged. The Board found in Flo- 
matic that the union's action in petitioning for an election without await- 
ing a reply to its request for recognition, the company was justified in 
not regarding the union’s letter as a specific request to bargain such as 
to call for a response. Therefore, the Board found the company's failure 
to respond to the union’s recognition request did not violation Section 
8(a)(5) which was alleged as a violation in the Flomatic case but which 
is not in the instant case. It is true, however, that the Board in fashion- 
ing its remedial order did not require the company to cease and desist 
from refusing to bargain with the union, but it did hold that before the 
company unlawfully interfered with the election which the union lost, a 
substantial majority of the company's employees had admittedly chosen 
the union as their collective bargaining representative. Accordingly, 
the Board issued an order requiring the company to bargain with the un- 
ion on request. | 

In the instant case, however, the Union merely stated it represent- 


ed a majority of the employees, suggested a meeting "at a time and place 


FEL. Se a ST : 
20 The Order of Remand will be found at page 2, 


supra. 


mutually convenient" and requested a reply by "return mail." However, 
without awaiting a reply, the Union filed a petition for an election the 
same day it mailed the recognition and bargaining letter to the company. 
Nevertheless, the Union and the General Counsel would have the Board 
extend its Bernel doctrine (where there was an 8(a)(5) allegation) and re- 
quire the Company to bargain with the Union, thereby obviating the neces- 
sity of a re-run election, even though there is no refusal to bargain alle- 
gation in the objections to the election, the charge or the complaint. 

In this connection, it should be noted that the Irving Air Chute de- 
cision, supra, appears to place an additional burden on unions that seek 
to win bargaining rights through an unfair labor practice proceeding. 
While under Bernel the union can go to an election knowing of employer 
misconduct which would constitute a violation of the Act and then, if it 
loses the election, proceed via the unfair labor practice route and obtain 
a bargaining order, the Board has set certain additional limitations on 
this procedure. Thus, a union cannot rely on employer misconduct which 
occurred prior to the filing of the petition for an election as a basis for 
setting aside the election. $1/ Concomitantly and in addition to having to 
make a demand for recognition and bargaining before the election, Irving 
Air Chute holds that the Board will not issue a bargaining order on the 
pasis of conduct occurring before the filing of the petition which under - 
lies an election which the union has lost. In an apparent effort to place 
emphasis on the election proceedings, a bargaining order will be issued 
in a complaint proceeding, only if the objections filed in the representa- 
tion case are sufficiently meritorious to warrant setting aside the elec- 
tion. The critical question then is did the Board in Irving Air Chute, 
where the complaint included an 8(a)(5) allegation, and in view of the 
chronology of the Bannon line of cases, where there were no elections, 
and no 8(a)(5) allegation, and keeping in mind Bernel, warrant a conclu- 


sion that in order to justify the issuance of a bargaining order where a 


1/ : : 
3h Ideal Electric Co., 134 NLRB 1275; Goodyear Tire & Rubber Co., 
138 NLRB 453. 
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union loses an election marred by employer interference that a union 


must, as a prerequisite, file an 8(a)(5) charge? 

In other words, is an 8(a)(5) allegation a condition precedent for 
Bernel to apply where the union loses the election because of the em- 
ployers unfair labor practices and then the union seeks a bargaining or- 
der without the necessity of a re-run election? 

Inasmuch as the General Counsel seeks an extension of, and appli- 
cation to, of a bargaining order in the instant case where there was no 
8(a)(5) allegation as distinguished from Bernel where there was, it might 
be well to analyze the holding in Bernel which comes into play where a 
union's preelection majority is subjected to an employer's anti-union 
conduct to which the union's subsequent loss of a Board election may be 
attributable. Then too, it must be kept in mind that the Bannon line of 
cases, supra, are distinguishable from the instant case, in that they in- 
volved no elections as here. | 


The Board in Bernel held that the overriding consideration with 
which Congress was concerned in Section 8(a)(5) was the right of em- 
ployees to be represented by a union of their own choosing. It is the 
responsibility of the Board to protect this right, it concluded, by pro- 
viding an adequate remedy for employer conduct which has been specifi- 
cally proscribed by Congress. The tactics of attrition adopted by the 
company are inconsistent with the purpose and policies of the Act which 
speak of the denial by some employers to accept the procedure of collec- 
tive bargaining; of the protection given employees to organize and bar- 
gain collectively and to encourage such collective bargaining. 32/ 

It would appear that if the Company in this proceeding were not 
ordered to bargain with the Union because of a failure by the Union to 
allege in its charge an 8(a)(5) violation, validity would be accorded to 
a distinction which is one without a difference and would emphasize 
form at the expense of substance in that implicit in the Board's deci- 


sion in this case (148 NLRB No. 112) is the finding that the Union's 


oa. |) SUaT ae meray are 
32, Section 1 of the Act. 
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loss of the election was attributable to employees' defections resulting 
from the company's unlawful conduct. For regardless of how the dis- 
tinction is rationalized, the gravamen of the company's unfair labor prac- 
tices flies in the face of the fundamental concept that the wrongdoer 
should not be permitted to profit from his own misdeeds at the expense 
of the wronged party. ae 

Inasmuch as the Board's view, stated in Bernel, of its duty to en- 
force the policy of collective bargaining embodied in the Act, led the 
Board to inquire into "re-run" elections to determine whether it actu- 
ally permits employees freely to choose their representatives, it took 
official notice of its experience indicating that the circumstances sur- 
rounding re-run elections favor the winner of the first election. The 
Board concluded, therefore, that the effects of employer unfair labor 
practices are not in fact dissipated in the time between an initial anda 
re-run election but have a lingering effect. A recent study concludes 
that where employers promise economic benefits , as in Bernel, re-run 
results seldom differ from the results of the original election. % 
Since the employer's conduct frustrated the union's initial choice, the 
Board in Bernel, regarded the first election a nullity and restored the 
union's original option because it found the employer's conduct "a type 
which makes a fair election impossible." 

This finding by the Board that the lingering effects of the employ- 
er'’s conduct makes a fair election impossible is particularly pertinent 
in view of what the Court of Appeals for the Second Circuit had to say 


when it stated the Board alone, because of its expertise, may determine 


/ 
33, Franks Bros. v. N.L.R.B., 321 U.S. 702; 


NLRB 1191; A.P.W. Products Co., 137 NLRB 25, 29-30, enf'd: 316 F.2d 
899, 904-906 (C.A. 2). 


Western Aluminum, 144 


34/ of 107 cases studied, involving a total of 159 unfair electioneer- 
ing practices, there were 26 examples of promised economic benefit; 
the re-run results differed from those of the original election in only 
ten (38%) of the cases. Pollitt, 41 North Carolina Law Review 209, 216 
(1963). 
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how long the results of misconduct by the employer ina prior election 
persisted. 35/ See page 22, infra. 
The Respondent's contention that to require it to bargain with the 
Union where it was never charged with an 8(a)(5) violation is a violation 
of its constitutional guarantee of due process has made the trier of these 
facts pause in view of what Justice Brandeis stated in defining due process: 
* * * that no finding shall be made except upon due notice 
and opportunity to be heard; that the procedure at the hearing 
shall be consistent with the essentials of a fair trial; *** 36/ 
Another aspect of this situation is exemplified by N.L.R.B. v. 
Tennsco Corp., 339 F.2d 396 (C.A. 6), where the Court held that a re- 
spondent cannot be found guilty of an unfair labor practice of which he 
had no fair notice and not encompassed by the complaint. The Court 
stated that the respondent must be appraised of the issues and "the Gov- 
ernment's theory of the case" as "the right of a [respondent] to know 
the issues in an adjudicatory proceeding adheres to a part of the proceed- 
ing in which it is a right and not a matter of grace." | 
On the other hand, the Court in Joy Silk Mills, SY 44 in determining 
that the Board had properly exercised its discretion in fashioning arem- 
edy where the employer had unlawfully refused to recognize the union 
and had unlawfully interfered with an election, relied for its authority on 
the decision of the Supreme Court in Franks Bros. v. N.L.R.B., 321 US. 


702, 704, where it was stated: | 


35; N.L.R.B. v. Stowe Manufacturing Co., 217 F.2d 900, '905, cert. den., 
348 U.S. 964. Accord: N.L.R.B. v. Philamon Laboratories, 298 F.2d 
176, 182 (C.A. 2), cert. denied, 370 U.S. 919. 


36/ 
Distributing Corp. v. N.L.R.B., 297 F. ¥. 679 (C.A. 10). 


St. Joseph Stock Yards Co. v. U.5S., 298 U.S. 38, 73. See Allied 


37/195 F.2d at 741-745. 
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It is for the Board not the courts to determine how the effect 
of prior unfair labor practices may be expunged. * * * That 
determination the Board has made in this case and in similar 
cases by adopting a form of remedy which requires that an 
employer bargain exclusively with the particular union which 
represented a majority of the employees at the time of the 
wrongful refusal to bargain despite that union's subsequent 
failure to retain its majority. * * * That the Board was with- 
in its statutory authority in adopting the remedy which it has 
adopted to foreclose the probability of such frustration of the 
Act seems too plain for anything but statement. 

In applying these principles, as well as the Board's rationale in the 
Bernel, Bannon and Flomatic cases, to the facts in this proceeding and 
for the reasons hereinafter explicated, it is found that a balancing of the 
factors involved in this proceeding preponderate to demonstrate that an 
order requiring the Respondent company to bargain with the Union with- 
out the necessity of a re-run election is legally justified. 

Perhaps a possible approach to determining whether in this situa- 
tion, the Respondent's right to due process, as contrasted with the pur- 
poses and policies of the National Labor Relations Act, which the courts 
have interpreted to mean, inter alia, that the prime purpose of the statute 
is to protect employees, 38 requires an evaluation and balancing of the 
conflicting legal rights involved in arriving at a judgment as to which 
right is paramount. In the abstract, the Company should not be ordered 
to bargain without the necessity of an election, unless upon due notice 
that it is charged with an 8(a)(5) violation and opportunity is afforded it 
to defend the allegation. Correlatively, if the rights of employees are 


38/5 LR.B. v. Schwartz, 146 F.2d 773, 774 (C.A. 5); Brown v. Ma- 
rine Cooks and Stewards, 104 F. Supp. 685, 690. Sen. Rep. No. 105, 80th 
Cong. Ist Sess., p. 50, where it was stated: "We believe that the free- 
dom of the individual workman should be protected from duress by the 
union as well as from duress by the employer.” 
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being disregarded, it is important that those rights be restored by affirma- 
tive remedial action and the cause therefor eradicated. Giving effect to 
these dual objectives is, indeed, most difficult of accomplishment in that 
a balancing of the respective rights and equities to determine which is 
paramount requires a reconciliation and preservation of the Respondent's 
right to due process, on the one hand, and to vouchsafe to employees, on 
the other, the right to be represented by a labor organization of their own 
choosing. 39/ But these contrasting postulates raise, in turn, the question 
whether authorization cards really can be accepted as a clear and practi- 
cal manifestation by an employee to designate a union as i bargaining 
representative. See page 15 above. 

One of the National Labor Relations Act's purposes i is to promote 
collective bargaining as a means to industrial peace. If “the law is the 
last result of human interest acting upon human experience" it would 
seem anomalous not to require the Respondent to bargain with the Union 
under the circumstances here delineated, in view of the cogent fact that 
the Board found in this original proceeding that the rights of the employ- 
ees were being disregarded which makes it important that those rights 
be restored by affirmative remedial action and the cause therefor be 
eradicated by a bargaining order. 

Section 10(c) of the Act accords the Board power to lake affirma- 
tive action to effectuate the policies of the Act. And one of these policies 
is to see that the rights of individuals are not infringed upon by employ- 
ers, by unions, or by both. | 

The National Labor Relations Board is not just an umpire to 
referee a game between an employer and a union. It is also 
a guardian of individual employees. Their voice, though still 


and small commands a hearing. 40/ 


39/ Section 7 of the Act. 


40/ shoreline Enterprises v. N.L.R.B., 262 F.2d 933, 944 (C.A. 5). 
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Among the purposes which the Board may properly attempt to ac- 
complish in framing an appropriate remedy for unfair labor practices 
area "restoration of the situation, as nearly as possible, to that which 
would have obtained but for" the unfair labor practices (Phelps Dodge 
Corp. v. N.L.R.B., 313 U.S. 177, 194) 41/ and to prevent the respondent 
from profiting by his own unlawful conduct (Franks Bros. Co. v. N.L.R.B., 
231 U.S. 702, 704). a In order to achieve these ends, where, as here, 

a union enjoyed majority status before the employer directed unfair labor 
practices against it, and where, as here, the union's subsequent loss of 
majority is attributable to such unfair practices, it would seem that a 
restoration of the status quo ante would be justified by compelling the 
employer to bargain with the union on request — that is, to perform the 
obligation previously imposed by the union's prior (and unlawfully dissi- 
pated) majority status. 43/ The courts have repeatedly held bargaining 


“ 
417 5c also Reserve Supply Corp. v. N.L.R.B., 317 F.2d 785, 788-789 


(C.A. 2). 


42/ See also, N.L.R.B. v. Seven-Up Bottling Co., 344 U.S. 344, 347-348; 
N.L.R.B. v. A.P.W. Products Co., 316 F.2d 899, 904-906 (C.A. 2). 


43/ American Compressed Steel Corp., 146 NLRB 1463, enf'd 58 LRRM 
2284 (C.A.D.C.); Greystone Knitwear Corp., 136 NLRB 573, 575, enf'd, 
311 F.2d 794 (C.A. 2); Western Aluminum of Oreg., Inc., 144 NLRB 1191, 
1192, 1203; Delight Bakery, Inc., 145 NLRB 893, 908-909. As the Board 
put it in International Broadcasting Corp., 99 NLRB 130-134, set aside 
on grounds irrelevant here, 209 F.2d 912 (C.A. 5): "* * * the Respond- 
ent's unlawful preelection campaign precluded any possibility of the Un- 
ion's achieving certification through the exercise by the employees of a 
free and untrammeled choice. We find therefore that an order requiring 
the Respondent to bargain with the Union, upon request, as the representa- 
tive of the [employees] is necessary to effectuate the policies of the Act 
* * * such an order will serve merely to restore the Union to the status 
of the exclusive bargaining representative of the [employees], a status 
which it occupied * * * before the Respondent intestified its unlawful anti- 
union activity. The Respondent will thereby be prevented from profiting 
by its own wrongful conduct in precluding a free election and certification 
of the Union.” 
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orders to be appropriate under similar circumstances. a In Montgom - 
ery Ward & Co. v. N.L.R.B., 399 F.2d 889, 894 (C.A. 6), it was pointed 
out that "A mere cease and desist order * * * may serve only to repre- 
sent formal acknowledgement of the law while the offender maintains full 
possession of the fruits of its violation." Indeed, where, as here, in the 
case at hand, the Union's loss of majority has caused it to lose a Board- 
conducted election and, hence, a certification, a bargaining order does 
not afford the Union the status which it would have attained but for the 
Company's unfair practices. | 


The approach thus taken by the Board and the courts, to the reme- 
dial order appropriate where the employer may not have breached his 
bargaining duty toward a majority union before undermining its status by 
unfair practices, is strongly suggested, if not compelled, by the Court's 
opinion in N.L.R.B. v. Stow Manufacturing Co., 217 F.2d 900 (C.A. 2), 
cert. denied, 348 U.S. 964. The Court there sustained (on the authority 
of Franks Bros. Co. v. N.L.R.B., 321 U.S. 702) a bargaining order in 
favor of a union which, following employer unfair practices, had lost a 
Board-conducted election. While the Court did not disapprove the Board's 
finding that the employer had violated Section 8(a)(5) by refusing to honor 
a pre-election bargaining demand made when the union had a de facto ma- 
jority, the Court enforced the Board's bargaining order on the express 
assumption that the employer's pre-election refusal to bargain would not 
have violated the Act if the employer "had remained neutral and in good 
faith in doubt until the election." 217 F.2d at 904-905. Accordingly, the 


44/y LR.B. v. Caldarera, 209 F.2d 265, 267-268 (C.A.,8); Local No. 
152. International Brotherhood of Teamsters v. N.L.R.B.,;58 LRRM 2285 
C.A.D.C.); Editorial "El Imparcial," Inc. v. N.L.R.B., 278 F.2d 184, 

187 (C.A. 1); Piasecki Aircraft Corp. v. N.L.R.B., 280 F.2d 575, 590- 

592 (C.A. 3), cert. den., 364 U.S. 933; D. H. Holmes Co., Ltd. v. N.L.R.B., 
179 F.2d 876, 879-880 (C.A. 5); Texarkana Bus Co., Inc. y. N.L.R.B., 119 
F.2d 480, 484-485 (C.A. 8); Summit Mining Corp. v. N.L.R.B., 260 F.2d 
894, 900 (C.A. 3). 
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Court based its enforcement of the Stow bargaining order solely on the 
employer's pre-election unfair labor practices which destroyed the un- 
ion's majority. 

What the Court said in Philamon Laboratories, 298 F.2d at 182- 
183 (C.A. 2) is particularly pertinent here: 

Even without such established precedents, we would be 
hard pressed to reject this exercise of the Board's remedial 
powers. The union lost majority status because of respond- 
ent's violations of the law. The only effective remedy left in 
the present case is the requiring of recognition. And, indeed, 
as far as future cases are concerned, a denial of power to the 
Board here might well encourage employers to refuse to bar- 
gain, commit the ancillary violations, fight the unfair labor 
practice charges to the courts, and then rely upon the inevita- 
ble intervening turnover in personnel to ward off the only 
effective remedy remaining. In any case, we cannot say such 
a rationale may not be adapted and applied by the specialized 
agency entrusted by Congress with the principal enforcement 
duties under the Act. 

The Board found in the original case 45/ that the "unfair labor 
practices committed by the Respondent involve conduct in derogation of 
the principles of good faith collective bargaining. The inference is war- 
ranted that the Respondent maintains an attitude of opposition to the pur- 
poses of the Act with respect to the protection of employee rights * * *." 
This "inference" of the Board has been given great weight by the Trial 
Examiner in view of what the Court of Appeals for the Second Circuit had 
to say in Stow Manufacturing Co., 217 F.2d 900, 905, cert. denied 348 U.S. 
964: 

The Board is the tribunal to determine the effect of what 
was done upon the minds of the employees. * * * the Board 


45/ 148 NLRB No. 112 at pages 12 and 13. 
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alone may decide how long the results of an earlier unfair 
labor practice have persisted * * *, The immunity of the 
Board's conclusions from judicial review on such occasions 
is a consequence of its putative specialized experience in 
the field of labor relations: an experience that is thought to 
enable it to appraise causes and consequences that escape 
the perception of those less widely acquainted with those re- 
lations. | 
It is concluded and found, that there is a causative relationship 

between Respondent's conduct and the Union's subsequent loss of its 

majority status. It is recommended, accordingly, that Respondent shall, 

upon demand, recognize and bargain collectively with the Union as the 


latter represents a majority of the employees in an appropriate unit. 
Conclusions of Law 


1. Northwestern Engineering Company is an employer within the 
meaning of Section 2(2) of the Act and is engaged in commerce within 
the meaning of Section 2(6) and (7) of the Act. 


2. United Steelworkers of America, AFL-CIO, is a labor organi- 


zation within the meaning of the Act. 

3. All production and maintenance employees employed at the 
Respondent's Green Bay Wisconsin plant, but excluding all office cleri- 
cal employees, plant clerical employees, first aid men, gate tenders, 
timekeepers, guards, professional employees and supervisors as defined 
in the Act, constitute a unit appropriate for the purposes of collective 
bargaining within the meaning of Section 9(b) of the Act. — 

4. By subverting Board processes by deliberately creating con- 
ditions so as to deprive its employees of their rights to a determination 
of their preference for or against representation by the Union in order 
to prevent and delay the possibility of recognition and bargaining with 
the Union as the representative of said employees. 

5. The aforesaid unfair labor practices affect commerce within 
the meaning of Section 2(6) and (7) of the Act. | 
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6. The Board's additional "conclusions of law" are not repeated 
here as they will be found in its Decision, 148 NLRB No. 112 at page 13. 


RECOMMENDED ORDER 


Upon the basis of the foregoing findings of fact and conclusions of 
law, and upon the entire record in the case considered as a whole, the 
undersigned recommends that Northwestern Engineering Company of 
Green Bay, Wisconsin, its officers, agents, successors and assigns, shall: 

1, Cease and desist from: 

(a) In any manner interfering with, restraining, and coerc- 
ing its employees in the exercise of their rights to self-organization, to 
form labor organizations, to join or assist United Steelworkers of Amer- 
ica, or any other labor organization, to bargain collectively through repre- 
sentatives of their own choosing, and to engage in concerted activities for 
the purposes of collective bargaining or other mutual aid or protection; 
or to refrain from any and all such activities. 

2. Take the following affirmative action which the undersigned 
finds will effectuate the policies of the Act: 

(a) Upon request, recognize and bargain collectively with 
United Steelworkers of America, AFL-CIO, as the exclusive representa - 
tive of all their employees in the following appropriate unit: 

All production and maintenance employees employed at the 


Respondent's Green Bay, Wisconsin, plant but excluding all 


office clerical employees, plant clerical employees, first 

aid men, gate tenders, timekeepers, guards, professional 

employees and supervisors as defined in the Act, constitute 
a unit appropriate for the purposes of collective bargaining 
within the meaning of Section 9(b) of the Act with respect to 
rates of pay, wages, hours of employment, and other terms 
and conditions of employment, and embody any understand- 


ing reached in a signed agreement. 
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(b) Post at its plant in Green Bay, Wisconsin, copies of the 
notice attached hereto marked "Appendix A." 46/ Copies of said notice, 
to be furnished by the Regional Director for the Board's Thirtieth Region, 
shall, after being signed by the representative of Respondent, be posted 
by Respondent and maintained by it for 60 consecutive days thereafter in 
conspicuous places, including all places where notices to employees are 
customarily posted. Reasonable steps shall be taken by Respondent to 
insure that said notices are not altered, defaced, or covered by any other 


material. 


(c) Notify the Regional Director for the Thirtieth Region, 


in writing, within 20 days from the date of the receipt of this Decision 


what steps Respondent has taken to comply herewith. 47/ 


Dated: August 27, 1965. 


/s/ Henry S. Sahm 
Trial Examiner 


] : 

46/1 the event that these Recommendations be adopted by the Board, 
the words, "A DECISION AND ORDER" shall be substituted for the 
words, "A RECOMMENDED ORDER OF A TRIAL EXAMINER" in 
the notice. In the further event that the Board's order be enforced by 
a decree of a United States Court of Appeals, the words ''A DECREE 
OF THE UNITED STATES COURT OF APPEALS, ENFORCING AN 
ORDER" shall be substituted for the words "A DECISION AND OR- 
DER." 


41/im the event that this Recommended Order be adopted by the Board, 
this provision shall be modified to read: "Notify said Regional Director, 
in writing, within 10 days from the date of this Order what step the Re- 
spondent has taken to comply herewith.” 
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APPENDIX A 


NOTICE TO ALL EMPLOYEES 


PURSUANT TO 
THE RECOMMENDATIONS OF A TRIAL EXAMINER 
OF THE 
NATIONAL LABOR RELATIONS BOARD 
and in order to effectuate the policies of the 
NATIONAL LABOR RELATIONS ACT 
we hereby notify our employees that: 
WE WILL bargain, upon request, with the UNITED STEELWORK- 
ERS OF AMERICA, AFL-CIO, as the exclusive representative of 
our employees in the following appropriate unit: 
All production and maintenance employees employed at the 
Respondent's Green Bay, Wisconsin, plant but excluding all 
office clerical employees, plant clerical employees, first aid 
men, gate tenders, timekeepers, guards, professional employ- 
ees, and supervisors as defined in the Act, constitute a unit 
appropriate for the purposes of collective bargaining within 
the meaning of Section 9(b) of the Act. 
and will embody any agreement reached in a signed agreement. 
All our employees are free to become or remain, or to refrain from be- 
coming or remaining members of the above-named or any other labor 
organization. 


NORTHWESTERN ENGINEERING COMPANY 
Employer 


Dated By 
(Repr esentative) (Title) 


Se 

This Notice must remain posted for 60 consecutive days from the 
date of posting, and must not be altered, defaced, or covered by any other 
material. 

If employees have any question concerning this Notice or compli- 
ance with its provisions, they may communicate directly with the Board's 
Regional Office, 2nd floor Commerce Bldg., 744 North 4th St., Milwaukee, 
Wisconsin 53203 (Telephone No. 272-8600 Ext. 3860). 
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SUPPLEMENTAL DECISION AND ORDER | 


On September 21, 1964, the National Labor Relations Board issued 
a Decision and Order in the above-entitled proceeding, yy ! in which it 
found that Respondent had violated Section 8(a)(1) of the National Labor 
Relations Act by the calculated timing of its announcement to employees 
regarding increased insurance benefits, by instituting direct negotiations 
with employees over grievances, by granting employees extraordinary 
overtime, by threatening employees with economic reprisal if the Union 
won the representation election herein, and by promising additional bene- 
fits in return for repudiation of the Union, all within a 2-week period im- 
mediately preceding the election; and further, by unilaterally granting 
additional benefits to employees while objections to the election were 
pending and unresolved. The Board also found that Respondent had, by 
the same unlawful conduct, interfered with the exercise of a free and un- 
trammeled choice in the election. Accordingly, the Board ordered, 
among other things, that the election be set aside and that a new election 
be held. Thereafter, the Charging Party-Petitioner, hereinafter called 
the Union, moved that the Board reconsider its Order directing a new 
election, vacate said Order, and, in lieu thereof, order Respondent to 
bargain collectively with the Union. | 


On December 11, 1964, the Board, having duly considered the Un- 


ion's Motion for Reconsideration, ordered that the record in this pro- 
ceeding be reopened, that its Order directing a new election be stayed, 
and that a further hearing be held before the Trial Examiner for the 
purpose of receiving evidence of the Union's majority status as alleged 


in its offer of proof. 2/ The Board also ordered that upon conclusion 


1/ 148 NLRB 1136. | 

2/ At the original hearing, the Union offered to prove that a majority 
of employees in an appropriate unit had signed cards authorizing the Un- 
ion to represent them for purposes of collective bargaining. It urged 
that, as Respondent's unlawful conduct caused the dissipation of this ma- 
jority, Respondent should be required to bargain with the Union. The 
Trial Examiner rejected the offer of proof and the Union excepted to his 
ruling. | 
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of such supplemental hearing the Trial Examiner render a Supplemental 
Decision containing findings of fact, conclusions of law, and recommenda - 
tions upon the evidence received. 

On August 27, 1965, Trial Examiner Henry S. Sahm issued his Sup- 
plemental Decision, finding that a majority of Respondent's employees in 
an appropriate unit had signed cards authorizing the Union to represent 
them for purposes of collective bargaining, and recommending that Re- 
spondent be ordered to bargain with the Union, as set forth in the attached 
Trial Examiner's Supplemental Decision. Thereafter, all parties filed 
exceptions to the Trial Examiner's Supplemental Decision and briefs in 


support thereof. Respondent also filed an answering brief. 3 


Pursuant to the provisions of Section 3(b) of the National Labor 
Relations Act, as amended, the National Labor Relations Board has dele- 
gated its powers in connection with these cases to a three-member panel. 

The Board has reviewed the rulings of the Trial Examiner made at 
the hearing and finds that no prejudicial error was committed. The rul- 
ings are hereby affirmed. The Board has considered the Trial Examiner's 
Supplemental Decision, the exceptions and briefs, and the entire record in 
this proceeding, and hereby adopts the findings, conclusions, and recom - 
mendations of the Trial Examiner, only to the extent consistent with this 
Supplemental Decision and Order. 

At the time material herein, there were at most 753 employees in 
the appropriate unit; a majority was therefore 377. At the outset of the 
Supplemental Hearing, counsel for the General Counsel stated that he had 
met previously with Respondent's counsel and that they had agreed upon 
certain procedures in an effort to shorten the hearing. It was agreed be- 
tween the General Counsel and Respondent that Respondent would have 


3 Respondent moves to strike the "exceptions" filed by the General 


Counsel and the "cross-exceptions" filed by the Union, urging that they 
were filed in contravention of the Board's Rules and Regulations. While 
they do not conform precisely to the filing requirements of the afore- 
mentioned Rules and Regulations, we shall nevertheless deny Respond- 
ent's motion, as they do not affect the outcome of these cases. 
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its own handwriting expert examine and check the cards on which the Gen- 
eral Counsel was relying as proof of majority, and that Respondent, with- 
out stipulating to the admissibility of the cards, would advise the General 
Counsel which, if any, signatures Respondent found questionable. Pursu- 
ant to this agreement, 4 weeks before the hearing at Respondent's request, 
the General Counsel furnished Respondent 464 authorization cards for a 
check by the latter's handwriting expert. After examination, Respondent 
returned the cards, along with a list of 24 names of employees whose card 
signatures were specifically questioned by Respondent. Respondent's at- 
torney also informed the General Counsel that he questioned approximate- 
ly 127 other cards assertedly because of irregularities appearing thereon, 
such as in dates of execution and the departments in which the various sign- 
ers were employed; the Respondent did not, however, identify any of these 
127 cards by name of the signer or otherwise. Further, the Respondent 
refused to enter a stipulation as to the admissibility of any of the 464 
cards. At the Supplementary Hearing, the Respondent admitted that the 
foregoing statement of the General Counsel is an accurate representation 
of events preceding the hearing. 

As to the 24 cards, the authenticity of which was specifically ques - 
tioned by Respondent's counsel, the General Counsel called 20 of the em- 
ployees whose names appeared as signers of these cards. Seventeen of 
them testified that their signatures were genuine, and two other testified 
their wives signed their cards at their direction; these witnesses were 
credited by the Trial Examiner. The remaining employee in this group 
who was called as a witness, Grunwald, was not deemed credible by the 
Trial Examiner because he was equivocal in his testimony that he had 
authorized the signing of the card in his behalf; his card accordingly was 

not counted toward the majority. Of the four in this group not called as 
witnesses it appears that two were unavailable, one (Raymond) having 
been in the hospital and the other (Trask) in California, and that a third 


(Joslin) was among those whom the General Counsel conceded not to be 
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4/ 


part of the appropriate unit. The cards of the 4 employees in this 
group who did not testify were not counted. 

To establish the validity of the cards generally, including those 
which were not specifically challenged, the General Counsel presented 
two witnesses, Lee, a Union official, and Burns, the Northwest employee 
in charge of the Union's organizational campaign, who testified as to the 
general manner in which the Union had acquired the signed authorization 
cards. Lee and the Union's attorneys identified the cards admitted in 
evidence as having been thus obtained. As appears from the uncontra- 
dicted testimony of Lee and Burns, all the cards in evidence were se- 
cured during the organizational campaign involved in this case. 

All but 5 of the 464 cards in evidence bear dates during the mate- 
rial period. of The record shows that 6 cards had been signed at the 
time of an earlier organizational campaign, but had thereafter been up- 
dated with the authorization of the signers. Four of the signers of these 
six cards — the only ones available — were called as witnesses by the 
General Counsel and in their testimony confirmed that they had express- 
ly authorized the updating. The cards of the other two employees in this 
group (Dillon and Jepson), who did not testify, were not counted by the 
Trial Examiner toward the majority. Except as noted above, no other 
specific cards were identified as revealing irregularities that might ia- 
validate them. 

Respondent contends that since it refused to stipulate to the authen- 


ticity of any of the cards, the General Counsel was required as to each 


ar) STO Rg ee oe 

4 Four other employees, none of whose cards was specifically chal- 
lenged, were also conceded by the General Counsel as not properly in- 
cludable in the appropriate unit as of the time the majority was computed 
(Sadler, LaLuzerne, Pomkrantz and Salschneider). Their cards, like 
Joslin's, were not counted toward the majority by the Trial Examiner. 


3/ Three of these five cards do not bear the year in which they were 
executed; the other two were dated after the conclusion of the campaign, 
but in fact, all five were received by the Board's Regional Office during 
the material period in support of the Union's representation petition. 
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card to establish by separate, detailed and direct evidence the genuine- 


ness of its signature, and that since the General Counsel did not do so ex- 
cept as to the specifically questioned cards, the remaining cards may not 
be counted in computing majority. As applied to the particular circum - 
stances in this case, we regard Respondent's contention as both hyper - 
technical and legally erroneous, and we reject it. | 
Considering the large number of cards involved, the prehearing 
opportunity which was accorded to and utilized by Respondent to check 
the cards’ signatures, and the nature of Respondent's objections to the 
cards, we believe that the method of proof adopted by the General Coun- 
sel was in the circumstances not only fair and reasonable but in the in- 
terests of efficient hearing procedures also a desirable one. To have 
adopted the approach insisted upon by Respondent of individualized proof 
of each and every card separately, even though not specifically excepted 
to, might well have required hundreds of witnesses and weeks of hearing. 
Our rejection of Respondent's contention rests, however, not so 

much on our judgment of reasonableness of the procedure followed as 
on our belief that, measured by established evidentiary standards, the 
General Counsel satisfied his burden of proving the authenticity of the 
cards on which our finding of a majority is based. We do not question 
the general rule that a document purporting to be of a certain authorship 
is not admissible merely on the strength of that purport, but requires 
some evidence of its genuineness before it may be admitted. — But that 
evidence may be circumstantial; it need not be direct, and it may be in 
the form of an extra-judicial admission. As stated by Wigmore: is 

But for the purpose of evidencing execution, where no re- 

quirement as to the attesting witness is involved, an extra- 

judicial admission of the party has always been regarded as 

sufficient. The only question could be whether the party's 


6/ 7 Wigmore, Evidence, § 2130 (3 ed. 1940). 


Y/ ya, § 2132. 
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words or conduct under the circumstances amounted to an 

admission. 
Under the circumstances present here, and notwithstanding Respondent's 
refusal to enter into a stipulation as to the admissibility of any of the 
cards, it appears to us that Respondent's prehearing conduct must be in- 
terpreted as containing such an admission. When pursuant to its prehear- 
ing agreement with the General Counsel, Respondent, after having all 
cards checked by its handwriting expert, furnished the General Counsel a 
list of the signatures it questioned, its failure to specify others constitut- 
ed an implicit acknowledgment that its check had disclosed that the signa- 
tures on such others were authentic. 


Respondent’s generalized questioning of the validity of the unidenti- 


fied cards was not directed to the genuineness of signatures appearing 


thereon, There were suggestions of unspecified "irregularities" in de- 
partment descriptions and dates of execution. However, the particular 
department in which an employee may be employed is not in itself mate- 
rial to the issue of majority; the question is whether the employee was 
in the appropriate unit, and there has never been any claim in this case 
by Respondent that any of the signers of counted cards were not properly 
includable in the appropriate unit. As for the dates of execution, the Gen- 
eral Counsel did adduce testimony, which stands on this record uncontro- 
verted, that all cards were secured during the material organizational 
campaign preceding the election. In these circumstances, and particu- 
larly in the light of Respondent's failure to identify any of the cards it 
was questioning for reasons other than signature, as well as its failure 
to apprise General Counsel as to the specifics of the asserted "irregu- 
larities" in relation to particular cards so that the latter might know 
whether they raised questions material enough to call for further evi- 
dence, we are Satisfied that the General Counsel adequately made out a 
prima facie showing by the testimony he did present to support the ad- 
missibility of the cards as evidence of the union's majority. And absent 
rebutting evidence — Respondent made no effort to adduce any — the 


cards, we hold, must be given probative force. 
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We therefore find that the General Counsel has sufficiently met his 
burden of authentication with respect to 453 of the cards in evidence, far 
more than enough to establish a majority. 8/ Accordingly, we concur in 
the Trial Examiner's finding that the Union represented a majority of the 
employees in an appropriate unit prior to the unfair practices here in- 
volved. | 

The Trial Examiner also found that the Union's subsequent loss of 
majority status is attributable to Respondent's intervening unfair labor 
practices. He recommended that Respondent be ordered to bargain with 
the Union. 

Respondent takes exception to this recommendation of the Trial 
Examiner, urging, among other things, that the Board is without author- 
ity to grant a bargaining order as no refusal to bargain was alleged or 
proved. We find this argument to be without merit. 

In the exercise of its remedial powers, the Board is required to 
restore a situation which calls for redress as nearly as possible to that 
which would have obtained, but for the unfair labor practices involved. 9/ 
Applying this principle, the Board has in the past ordered an employer 
to bargain with a union where the employer's unfair labor practices 
caused the dissipation of a union's majority, even in the absence of a 


finding or an allegation that the employer refused to bargain with the 


8/ The Trial Examiner inadvertently subtracted eight lost cards, 
which he deemed invalid for the purpose of showing majority status, 
from those introduced into evidence and found to be valid. A recapitu- 
lation shows that the Trial Examiner actually sustained the validity of 
453 cards, 76 more than the required majority. Although certain ques- 
tions have been raised with respect to the Trial Examiner's failure to 
count the lost cards and the cards signed by Dillon, Grunwald, Jepson, 
Raymond, and Trask, they need not be resolved as the status of those 13 
cards, even if added to those found by him to be valid, can have no bear- 
ing upon our decision herein. 


9/ phelps Dodge Corp. v. N.L.R.B., 313 U.S. 177, 194 (1940). 
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union in violation of Section 8(a)(5) of the act.20/ We deem such a rem- 
edy appropriate in the present case. — 

The record shows, and we have found, that, prior to the unfair labor 
practices here involved, the Union represented a majority of Respondent's 
employees. If, in these circumstances, the Union had retained its major- 
ity status and had requested bargaining, it would manifestly be Respond- 
ent’s duty to bargain with the Union as the representative of its employees. 
However, as previously stated, Respondent embarked upon a course of ac- 
tion, involving serious violations of the Act, which resulted in the dissipa- 
tion of the Union's majority and the destruction of the conditions for a fair 
election in which the Union could have demonstrated that majority. To re- 
quire the Union to submit to another election under these circumstances 
would be to permit Respondent to profit from its own unlawful conduct at 
the expense of the Union and the majority of Respondent's employees. 
Accordingly, we find that only an order requiring Respondent to bargain 
with the Union can restore as nearly as possible the situation which would 
have obtained but for Respondent's unfair labor practices and thereby ef - 
fectuate the policies of the Act. 2 

Upon the basis of the foregoing, and the entire record in this pro- 
ceeding, the National Labor Relations Board makes the following: 


Sa eS 
ae Bannon Mills, Inc., 146 NLRB 611. 


Ef We are not dealing here with a novel remedy. In other cases, bar - 
gaining orders have been issued to remedy § 8(a)(1) violations. See, for 
example, N.L.R.B. v. Delight Bakery, Inc., 353 F.2d 344 (C.A. 6); D. H. 
Holmes Co. v. N.L.R.B., 179 F.2d 876 (C.A. 5). Cf. N.L.R.B. v. -Flomatic 
Corp., 347 F.2d 74 (C.A. 2). 


12/ As we deem a new election inappropriate, we shall dismiss the peti- 
tion for certification of representatives filed in Case No. 30-RC-5. 
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Additional Conclusions of Law 


5. All production and maintenance employees employed at Respond- 
ent's Green Bay, Wisconsin, plant, but excluding all office clerical employ- 
ees, plant clerical employees, first aid men, gate tenders, timekeepers, 
guards, professional employees, and supervisors as defined in the Act, 
constitute a unit appropriate for the purposes of collective bargaining with- ° 
in the meaning of Section 9(b) of the Act. | 

6. A majority of Respondent's employees in the appropriate unit 
had authorized the Union to represent them for purposes of collective bar- 
gaining prior to Respondent's unfair labor practices found herein. 

7. Respondent's unfair labor practices, as found herein, have caus- 
ed the dissipation of the Union's majority and the destruction of the condi- 
tion for a fair election in which the Union could have demonstrated its ma- 


jority status. 


ORDER 


IT IS HEREBY ORDERED that the original Decision and Order is- 
sued by the National Labor Relations Board on September 21, 1964, in this 
proceeding, be, and it hereby is, amended in the following manner. 

1. Delete from the Decision the first sentence of the last paragraph 


in the section entitled "The Remedy" and substitute the following: 

"Having found that Respondent's conduct, as set forth above, in- 
terfered with the exercise of a free and untrammeled aa in the elec- 
tion, we shall set aside the election." 

2. Add the following as paragraph 2(a) of the Board's original Or- 
der, the present paragraph 2(a) and (b) being selatieres 2(b) and (c) re- 
spectively: | , 

"(a) Upon request, bargain collectively with United Steelwork- 
ers of America, AFL-CIO, as the exclusive representative of all its pro- 
duction and maintenance employees employed at its Green Bay, Wisconsin, 
plant, excluding all office clerical employees, plant clerical employees, 
first aid men, gate tenders, timekeepers, guards, professional employees, 
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and supervisors as defined in the Act, with respect to rates of pay, wages, 
hours of employment, and other terms and conditions of employment, and, 
if an understanding is reached, embody such understanding in a signed 
agreement." 

3. Substitute the following as the last paragraph of the Board's 
original Order: 

IT IS FURTHER ORDERED that the election held in Case No. 

30-RC-5, on May 8, 1963, be, and it hereby is, set aside, and that the peti- 


tion for certification of representatives filed therein be, and it hereby is, 
dismissed. 


4, Add the following as the fourth indented paragraph of the Ap- 


pendix attached to the Board's original Decision and Order: 
WE WILL, upon request, bargain collectively with UNITED 
STEELWORKERS OF AMERICA, AFL-CIO, as the exclusive 
representative of all our production and maintenance employ- 
ees employed at our Green Bay, Wisconsin, plant, excluding 
all office clerical employees, plant clerical employees, first 
aid men, gate tenders, timekeepers, guards, professional em - 
ployees, and supervisors as defined in the Act, with respect to 
rates of pay, wages, hours of employment, and other terms and 
conditions of employment, and, if an understanding is reached, 
embody such understanding in a signed agreement. 
Dated, Washington, D. C. May 3, 1966. 
/s/ Frank W. McCulloch 
Chairman 


/s/ Howard Jenkins, Jr. 
Member 

/s/ Sam Zagoria 
Member 
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QUESTIONS PRESENTED 


In No. 18,921, the questions presented are: 


1. Whether the Board erred in failing to find additional 
violations of Section 8(a) (1) of the Act. 


2. Whether the Board’s order was insufficient in that it 
failed to provide any retroactive remedy. 
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BRIEF FOR UNITED STEELWORKERS OF 
AMERICA, AFL-CIO 


JURISDICTIONAL STATEMENT 
These consolidated cases are before the Court on a 
petition to review, and a petition to enforce, a final order 
of the National Labor Relations Board. In No. 18,921, 
United Steelworkers of America, AFL-CIO (hereinafter 
referred to as the Union), the charging party before the 
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Board, seeks review of the part of the Board’s decision and 
order unfavorable to it.. In No. 20,211 the Board seeks 
enforcement of the order it entered against Northwest 
Engineering Company (hereinafter referred to as the Com- 
pany). This Court has jurisdiction under Sections 10(e) 
and (f) .of the National Labor Relations Act, 29 U.S.C. 
8§ 160(e), (£). 


STATUTES INVOLVED 


Section 7 of the National Labor Relations Act, 29 U.S.C. 
§ 157, provides in pertinent part as follows: 


“Sec. 7. Employees shall have the right to self- 
organization, to form, join, or assist labor organizations, 
to bargain collectively through representatives of their 
own choosing and to engage in other concerted activi- 
ties for the purpose of collective bargaining or other 
mutual aid or protection...” 


Section 8 of the National Labor Relations Act, 29 U.S.C. 
§ 158, provides in pertinent part as follows: 


“Sec. 8. (a) It shall be an unfair labor practice for 
an employer— 

(1) to interfere with, restrain, or coerce employees 
in the exercise of the rights guaranteed in Section 
Vissi 


Section I0 of the National Labor Relations Act, 29 
U.S.C. § 160, provides in pertinent part as follows: 


“(c) ... If upon the preponderance of the testimony 
taken the Board shall be of the opinion that any person 
named in the complaint has engaged in or is engaging 
in any such unfair labor practice, then the Board shall 
state its findings of fact and shall issue and cause to 
be. served on ‘such person an order requiring such 
person to cease and desist from such unfair labor 
practice, and to:take such affirmative action including 
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~., reinstatement of employees with or without back Pey, 
:. aS s will Biiecnine the: policies of: rhs Act. : 


an 


a a ee 


“..  “(e) 2... The. findings of the Board with respect to 

‘ questions of fact if supported by substantial evidence 

on the record considered as a whole shall be con- 
clusive.” 


STATEMENT OF POINTS 


1. The Board erred in failing to find that the Company 
committed additional violations of Section 8(a) (1) by its 
(i) pre-election grant of wage increases and promise of 
“back-pay,” and (ii) interrogation of employees concern- 
ing their interest in the union. 

2. The Board abused its discretion by failing to provide 
any remedy whatsoever for the employees’ loss of more 
than three years of collective bargaining mating. 2 from the 
Company’s unfair labor practices. 


STATEMENT OF THE CASE 


On February 26, 1963, the Union commenced an organiz- 
ing drive among the Company’s production and main- 
tenance employees (J.A- 59). On March 7, 1963, the 
Union sent a letter to the Company informing that the 
Union represented a majority of the employees in the bar- 
‘gaining unit and requesting a meeting for the purpose of 
collective bargaining (J.A. 146). On March 12, 1963, the 
Company replied by a letter stating that the Company “will 
recognize in. collective bargaining only the agency, if any, 
-duly certified to us: by the National Labor Relations Board” 
: (J.A. 147). 

On March 8, 1963, the Union filed a petition for an 
-election. Following a hearing on April 4, 1963, the elec- 
tion was held on. May 8, 1963. Of the approximately 753 
eligible voters: inthe appropriate.unit, 743. ballots were 
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cast. 362 were for the Union, 377 against the Union, 2 
were challenged, and 2 were void (J.A. 148). 

A switch of eight votes would have made the Union 
a winner. 

The Union filed Objections to the Company’s conduct 
affecting the election and, subsequently, unfair labor prac- 
tice charges which included allegations of unlawful coercive 
conduct on the Company’s part both before and after the 
election, On August 14, 1963, the Complaint in this case 
was issued. A consolidated hearing on the Complaint and 
Objections was conducted by the Trial Examiner on Octo- 
ber 8 and 9, 1963. The Trial Examiner issued his Decision 
and Report on Objections on March 27, 1964. Holding 
that the Company did not unlawfully interfere with the 
employees’ freedom of choice in the election and did not 
engage in unfair labor practices as charged in the Com- 
plaint, the Trial Examiner recommended that the Com- 
plaint be dismissed and the Objections overruled (J.A. 161- 
195). 

Subsequently, on September 21, 1964, the Board issued 
a Decision and Order in which it found that the Trial 
Examiner had erred in numerous respects including his 
failure to find that the Company had violated Section 
8(a) (1) of the National Labor Relations Act by: (1) the 
calculated timing of its announcement to employees regard- 
ing increased insurance benefits, (2) instituting direct nego- 
tiations with employees over grievances, (3) granting 
employees extraordinary overtime, (4) threatening em- 
ployees with economic reprisal if the Union won the election, 
(5) promising additional benefits in return for repudation 
of the Union—all within a two-week period immediately 
preceding the election—and (6) unilaterally granting addi- 
tional benefits to employees while objections to the election 
were pending and unresolved. The Board also found that 
the Company had, by the same unlawful conduct, inter- 
fered with the exercise of a free and untrammelled choice 


in the election. The Board therefore ordered, among other 
things, that the election be set aside and that a new election 
be held (J.A. 207-221). 


Thereafter, the Union moved that the Board reconsider 
its Order directing a new election and, in lieu thereof, 
order the Company to bargain collectively with the Union. 
On December 11, 1964, the Board, on the basis of the 
Union’s aforesaid motion for reconsideration, ordered that 
the record in this proceeding be reopened, that its Order 
directing a new election be stayed, and that a supplemental 
hearing be held by the Trial Examiner for the purpose of 
receiving evidence of the Union’s majority status, which 
evidence the Union had sought unsuccessfully to introduce 
at the original hearing. The Board also ordered that, 
upon conclusion of the supplemental hearing, the Trial 
Examiner render a supplemental decision containing find- 
ings of fact, conclusions of law and recommendations upon 
the evidence received. Such a supplemental hearing was 
held on March 16 and 17, 1965. On August 27, 1965, 
the Trial Examiner issued his Supplemental Decision and 
Recommended Order, finding that prior to the Company’s 
commission of the first unfair labor practice found by the 
Board, a majority of the Company’s employees in an appro- 
priate unit had signed cards authorizing the Union to 
represent them for purposes of collective bargaining. He 
recommended that the Company be ordered to bargain 
with the Union (J.-A. 221-257). On May 3, 1966, almost 
three years after the election in question, the Board issued 
its Supplemental Decision and Order, affirming the Trial 
Examiner’s finding as to the Union’s majority status and 
directing that the Company be ordered to bargain with the 
Union without the necessity of a new election (J.A. 259- 
268). 

The Union does not challenge the Board’s findings of 
unfair labor practices. We believe that they are fully 
supported by the evidence. Nor do we challenge the 


Board’s remedy, so far as it goes. The Union contends, 
however, that the Board erred in two respects: first, in 
failing to find that the Company committed additional 
violations of Section 8(a) (1) by (i) granting wage increases 
and promising back-pay to various of its employees and (ii) 
interrogating employees —all of which occurred shortly 
prior to the election; and, second, in failing to provide, as 
an additional remedy, retroactive relief for the several years 
during which the employees have been denied collective 
bargaining by reason of the Company’s unfair labor prac- 
tices. 

The specific facts relating to these contentions will be 
set out in the Argument portion of our brief. 


SUMMARY OF ARGUMENT 


1. The Board erred in failing to find additional violations 
of Section 8(a) (1). 

The additional violations referred to here consist of the 
Company’s pre-election grant of wage increases and promise 
of “back-pay” to certain employees, and interrogation of 
others concerning their interest in the Union. The Trial 
Examiner’s exculpation of the Company as to these viola- 
tions is not only unsupported by the evidence and based 
on numerous errors of law, but is contrary to practically 
all the evidence in the record. The Board did not affirm 
any of the Trial Examiner’s findings and made none of its 
own with respect to the additional violations. The Trial 
Examiner’s said findings must be set aside for two reasons: 
(1) they were not based on the record as a whole, as Section 
10(e) of the Act requires; and (2) under Universal Camera 
Corp. v. NLRB, 340 U.S. 474, 490 (1951), this Court is 
required to set aside a trial examiner’s, or Board decision 
which, as in the case at bar, is not justified “by a fair 
estimate of the worth of the testimony of witnesses or its 
informed judgment on matters within its special com- 
petence.” 
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The evidence relating to the wage increases and promise 
of back-pay clearly establishes violations of Section 8(a) (1). 
Virtually all of the objective facts are undisputed. Insofar 
as a showing of unlawful Company intent is required, it 
is amply furnished by the Board’s extensive findings of 
illegal intent with respect to the Company’s many other 
pre-election acts. NLRB v. Erie Resistor Corp., 373 US. 
221, 227 (1963); NLRB v. Exchange Parts Co., 375 US. 
405, 410 (1964). But, in addition, a showing of such unlaw- 
ful Company intent is not required where, as here, the em- 
ployees’ interests in their protected activity outweigh the 
employer’s interest in making business decisions which 
restrain that activity. NLRB v. Erie Resistor Corp., 373 
U.S. at 229. There can be no legitimate doubt that the 
employees’ interests outweighed the Company’s in the in- 
stant case, since there is no business reason to justify the 
Company’s timing of the wage increases and back-pay 
promise just prior to the election. 

The evidence also establishes two illegal interrogations 
of employees concerning their interest in the Union. In 
one the evidence is undisputed; in the other the Union’s 
witness should be credited, not only because the Company’s 
witness was held by the Board to have lied on other 
matters, but because the Trial Examiner credited the Com- 
pany’s witness by employing a presumption of employer 
honesty which the Supreme Court has held impermissible. 
NLRB v. Walton Mfg. Co., 369 U.S. 404 (1962). More- 
over, in both of the interrogations considered here, the Trial 
Examiner erroneously ignored the well established doctrine 
of Blue Flash Inc., 109 NLRB 591 (1954), that an employer 
may not question employees relative to. their union adher- 
ance or preference when the employees are not assured that 
there will be no reprisals. 

2. The Board Abused Its Discretion in Failing to Provide 
a Retroactive Remedy. 

The Board has found that, but for the Company’s unlaw- 
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ful conduct, the Union would have won the election on 
May 8, 1963, and the employees would have enjoyed collec- 
tive bargaining from that date on. The Company, by its 
unlawful conduct, has already delayed for more than three 
years the employees’ opportunity to bargain collectively. 
But the Board’s order simply requires the Company to bar- 
gain hereafter; it provides absolutely no remedy to the 
employees for the several years’ loss of their collective 
bargaining rights. Though we urged the Board to provide 
a remedy for this period, it did not even favor us with an 
explanation for its failure to do so. 


Section 10(c) of the Act requires the Board, in remedying 
violations, to “take such affirmative action .. . as will effec- 
tuate the policies of the Act.” The Board has recognized, 
in other circumstances, that this necessitates a retroactive 
remedy, because “it is axiomatic that remedial action, if 
it is to afford an effective redress for the commission of a 
statutory wrong, must be tailored to restore the wronged 
to the position he would have occupied but for the action 
of the wrongdoer.” Town & Country Manufacturing Co., 
136 NLRB 1022, 1029, enforced 316 F.2d 846 (5th Cir. 
1963). As the Supreme Court has often noted, retroactive 
remedies are necessary “to undo the effects of violations of 
the Act.” Fibreboard Corp. v. NLRB, 379 U.S. 203, 216 
(1964); NLRB v. Seven-Up Bottling Co., 344 U.S. 344, 
346 (1953). 

We do not ask this Court to fashion the appropriate 
remedy for the several years of lost bargaining. The deter- 
mination of the most appropriate remedy is a matter com- 
mitted to the expertise of the Board. We ask this Court 
to hold only that, by providing no remedy whatsoever for 
this wrong, nor even an explanation for its failure to do so, 
the Board has abused its discretion and failed to comply 
with Section 10(c). Our request for a retroactive remedy 
should be remanded to the Board with instructions that it 
fashion an appropriate remedy for the lost bargaining. 
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3. The Board’s present order, so far as it goes, should 
be enforced immediately. It is in no way inconsistent with 
the additional remedy we seek, and its enforcement need 
not await resolution of the matters which should be 
remanded. 


ARGUMENT 


I. THE BOARD ERRED IN FAILING TO FIND ADDI- 
TIONAL VIOLATIONS OF SECTION 8(a) (1). 


In its original decision, the Board found that the Com- 
pany had committed certain violations of Section 8(a) (1), 
but was silent with respect to other alleged violations includ- 
ing, inter alia, the Company’s pre-election granting of wage 
increases, a promise of ‘back pay’ to certain employees, and 
interrogation of others concerning their interest in the 
Union. By its silence, the Board necessarily, though perhaps 
not intentionally,’ left standing the Trial Examiner’s 
Decision holding that these additional violations had not 
occurred. 


We suspect that the reason the Board did not deal with 
additional violations alleged was its feeling that it had, 
without them, found “enough” violations to support its 
conclusions and Order. But the “potential threat of future 
violations” which the Board found exists in this case (J.A. 


1The Board’s only statement which could even be argued to bear 
on the additional 8(a)(1) violations is the rubber stamp statement 
frequently appearing in Board decisions: that the Board “adopts the 
findings, conclusions, and recommendations of the Trial Examiner 
only to the extent consistent with this Decision and Order.” (J.A. 
207). In view of (a) the Board’s resounding repudiation of each of 
the Trial Examiner’s conclusions which it did consider, (b) its holding 
that “the Trial Examiner arrived at his conclusions [exonerating the 
Company] without full consideration and analysis of all the pertinent 
evidence in the record,” (J.A. 208), and (c) its finding of a “pattern” 
of unlawful conduct by the Company (J.A. 218) nothing relevant 
remained of the Trial Examiner’s Decision which could be consistent 
with the Board’s Decision. 


219), causes the Union to be concerned with the Board’s 
failure to find the additional violations, for the Company 
may well regard the Board’s silence as sanctioning the type 
of conduct involved therein, thus inviting a repetition in the 
future. When the Board issues a broad and general 8(a) 
(1) order, as it did here, the question of what must be done 
to comply with the order must be answered by reference to 
the underlying decision. Obviously, the Company cannot 
be found in contempt if it persists in conduct which the 
Board has not declared unlawful. For this reason, it is essen- 
tial that these additional violations of Section 8(a) (1) be 
determined. 

On the merits, the Union’s right to the finding of addi- 
tional 8(a)(1) violations is clear. Indeed, even had the 
Board explicitly affirmed the Trial Examiner’s findings for 
the Company on the additional violations (rather than 
ignore them while otherwise repudiating the Trial Exam- 
iner’s Decision), those findings would have to be set aside, 
for two reasons. First, the Trial Examiner’s findings relating 
to the additional violations were not based “on the record 
considered as a whole,” as Section 10(e) requires. The 
Board has held as much. Not only did the Board expressly 
hold that “the Trial Examiner arrived at his conclusions 
without full consideration and analysis of all the pertinent 
evidence in the record” (J.A. 208), but, contrary to the 
Board’s finding of a “pattern” of unlawful conduct by the 
Company (J.A. 218), the Trial Examiner admitted that 
he treated each of the additional violations alleged without 
regard to the Company’s other conduct. One of these addi- 
tional violations, for example, the Trial Examiner found to 
be “single, isolated” (J.A. 169), another “solitary and 
picayune” (J.A. 172). 

The second reason is that under Universal Camera Corp. 
v. NLRB, 340 U.S. 474, 490 (1951), a Court of Appeals 
is required to set aside a Trial Examiner’s or Board decision 
which is not justified “by a fair estimate of the worth of 
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the testimony of witnesses or its informed judgment on mat- 
ters within its special competence.” When neither de- 
meanor nor Board expertise is involved, Court of Appeals’ 
judges should—according to Judge Learned Hand—“deem 
ourselves as competent as the Board to pass upon issues of 
fact.” NLRB v. Universal Camera Corp., 190 F.2d 429, 
430 (2d Cir. 1951) (on remand from Supreme Court). 

As we will show below, the foregoing rules from the two 
Universal Camera decisions are applicable in the case at 
bar and require this Court’s finding of the additional 8(a) 
(1) violations discussed below. 


A. The Wage Increases. 


(1) Pay raises and the promise of “back-pay” in the tool 
room. 


Uncontroverted evidence established that early in 1963 
the piece-work rates were cut on all machines in the tool 
room (J.A. 23-24). With the Company’s consent, however, 
the employees maintained the same take-home pay by falsely 
claiming to have completed more pieces (J.A. 24-25). About 
two weeks before the election of May 8, 1963, (a) the old, 
higher rate was restored and (b) the foreman announced 
that the men would also receive “back-pay” (to be com- 
puted, presumably, by multiplying the aforesaid fictional 
number of pieces produced by the difference between the old 
and new rates) (J-A. 25). A notice announcing the “back- 
pay” windfall was posted in the tool room in a place where 
supervisory personnel go and would see it, and was not 
removed or otherwise repudiated by the Company prior 
to the election (J.A. 25, 28-29). 

None of this evidence was controverted by the Company; 
its only response, rather, was Vice-President Zeke Libert’s 
explanation that the increase in rates was a correction of 
a prior Company error. Libert claimed he had confirmed 
the error by examining plant records (J.A. 63-64) —records 
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which the Company failed to produce at the hearing.” 

The Trial Examiner characterized the grant of the tool 
room increase as a “single, isolated act” (J.A. 169) and the 
promising of the back-pay, similarly, as a “single, isolated 
incident” (J.A. 176). This characterization is clearly er- 
roneous, particularly in view of the numerous other unfair 
labor practices found by the Board during the same pre-elec- 
tion period. Insofar as the increase was concerned, the Trial 
Examiner accepted the Company’s rationale: 


“It is not an unfair labor practice for a plant official 
to correct an error of a subordinate immediately upon 
hearing of it, even though it occurred by happenstance 
during the pendency of a petition for an election.” 
(J.A..169). 


The charge based on the promise of back-pay, the Trial 
Examiner similarly concluded, “must fail for lack of proof 
as it is without foundation or substance in the record.” 
(J.A. 176). Since in the case of both the increase and the 
back-pay the only factual question was as to the Company’s 
purpose or motive, we submit that this is a most suitable 
situation for applying the rationale set forth in NLRB v. 
Erie Resistor Corp., 373 U.S. 221, 227 (1963): “When 
specific evidence of a subjective intent to discriminate or to 
encourage or discourage union membership is shown, and 


? Not only did the Company, without explanation, fail to produce 
the relevant records, but the Union’s subpoena for the records was 
objected to by the Company and quashed by the Trial Examiner 
(J.A. 58). The Trial Examiner drew no inference from the Com- 
pany’s failure to produce the records although in such situations “it is 
to be presumed as a matter of law that the testimony of those witnesses 
would be adverse to the defendant and under such circumstances, the 
defendant’s entire case is open to suspicion.” Pittsburgh-Erie Saw Corp. 
v. Southern Saw Service, 136 F. Supp. 96, 101-02 (N.D. Ga. 1955), 
modified on other grounds, 239 F.2d 339 (5th Cir. 1956). Accord, 
Austerberry v. United States, 169 F.2d 583, 593 (6th Cir. 1948); 
Holly v. Smith, 192 F. Supp. 891, 894 (E.D. Va.), affm’d., 294 F.2d 
396 (4th Cir. 1961). 
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found, many otherwise innocent or ambiguous actions which 
are normally incident to the conduct of a business may, 
without more, be converted into unfair labor practices.” 
Common sense dictates, as the Supreme Court recently said, 
that “other unlawful conduct may often be an indication 
of the motive behind a grant of benefits while an election 
is pending and to that extent it is relevant to the legality of 
the grant...” NLRB v. Exchange Parts Co., 375 U.S. 405, 
410 (1964). 


Furthermore, the Trial Examiner’s conclusion that if the 
Company was merely correcting an error in granting the 
increases, it was not violating Section 8(a)(1), is based 
on the assumption that an intent to violate that section is 
a prerequisite to a violation. This assumption is erroneous. 
An 8(a)(1) violation involves “weighing the interests of 
employees in concerted activity against the interest of the 
employer in operating his business in a particular man- 
ner...” NLRB v. Erie Reistor Corp., 373 U.S. 221, 229 
(1963). In the instant case the weighing is easy because 
there is no employer interest which warrants granting pay 
increases just before an election.* And even if the pay 
increases were in fact caused by discovery of a prior mistake 
(which must be disbelieved on the record), there is abso- 
lutely no explanation and no business reason shown for 
the timing of the pay increase and back-pay promise so as 
to foreseeably interfere with the employees’ free choice in 
the election. 


3 Recent Supreme Court decisions indicate the very high level of 
business interest required to justify treading upon employees’ 8(a) (1) 
rights. Thus, in NLRB v. Brown, 380 U.S. 278 (1965), employers 
were allowed to lockout members of a striking union as a defensive 
measure designed to preserve their multiemployer bargaining unit from 
being torn apart by whipsaw strikes. For a list of the substantial 
kind of business interests required to justify such employer action, 
see American Shipbuilding Co. v. NLRB, 380 U.S. 300, 307 (1965). 


4 See note 2, supra. 
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“The danger inherent in well-timed increases in 
benefits is the suggestion of a fist inside the velvet glove. 
Employees are not likely to miss the inference that the 
source of benefits now conferred is also the source 
from which future benefits must flow and which may 

_ dry up if it is not obliged.” NLRB v. Exchange Parts 
Co., 375 U.S. 405, 409 (1964). 


(2) Pay Raises in the Structural Shop. 


Ronald Counard, for more than four years an employee 
in the Company’s structural shop, testified that shortly before 
the election of May 8, 1963, the Company raised the rates 
on three machines in his department: the rate on the “Long 
6 Crawler Box” was raised from $33 to $37.50; the “Short 
6 Crawler Box” went from $30 to $36; and the “Standard 
25 Crawler Box went from $22.70 to $26.50 (J.A. 34-36). 
Although the men in his department had been complaining 


about the rates for three years, totally without success (J.A. 
37), these increases were granted before the election (J.A. 
37). Nor had there been a tooling change or change in 
method of operation which might explain a rate increase 
(J.-A. 36). Indeed, the only factor which was present in 
late April 1963 and absent earlier was the imminent repre- 
sentation election. 


The Trial Examiner found for the Company because he 
disbelieved Counard and claimed his testimony was hearsay 
(J.A. 170). Both of the Trial Examiner’s reasons are irrele- 
vant, however, since Vice-President Libert, while testifying 
for the Company, corroborated Counard’s testimony on the 
material points: (a) that structural shop workers had started 
complaining about the rates in question three or four years 
before; (b) that time studies had been taken at that time 
as a result of the complaints; and (c) that the rates had 
been increased on the basis of the old time studies (J.A. 
67). 


That left but one material fact in question: when were 
the increases granted? Counard testified that it occurred 
in about the month before the election (J.A. 34). Libert 
not only didn’t deny this, he said he “couldn’t deny it” 
(J.A. 67). 


“Q. Is it your testimony these jobs were restudied when 
the men complained about them. 

“A. Yes. 

“Q. And the rate was adjusted as a result of the time 
study? 

“A. It was adjusted as a result of the time study. 

“TRIAL EXAMINER: As I recall, Counard testified 
this was done shortly before the election. Is that 
correct? 

“THE WITNESS: A. I couldn’t answer that, sir. 

“TRIAL EXAMINER: Would your records at the 
plant show that? 

“THE WITNESS: A. Oh, yes.” 


Yet, on the important matter of the timing of the increases, 
the Company produced none of its records, and objected 
to the Union’s subpoena, which the Trial Examiner quashed 
(J.A. 58).° 


In these circumstances, the Company’s failure to produce 
the records raises a legal presumption that the information 


5 The Trial Examiner’s characterization of Counard’s testimony as 
hearsay distorts the record. While it is true that Counard testified 
about complaints made by other welders in his department, it is also 
true that the essential portion of his testimony was not hearsay. 
Counard saw the piece-work cards containing the rates for the 
machines in question; he saw the old rates on them, and he saw the 
new rates when they were instituted shortly before the election. (J.A. 
35, 37). Since there was no dispute that the rates shown on the piece- 
work cards reflected the correct rates for the machines to which they 
applied, and since Counard testified precisely in dollars and cents 
as to what he saw written on them, his testimony was not hearsay. 


in the documents would indicate that the increase occurred 
shortly before the election.® 


What we said above in discussing the tool room wage 
increase and “back-pay” promise applies here: the facts 
of the incident are uncontroverted; there is no business 
interest in timing the increase just before the election; there 
are numerous Board findings of the Company’s unlawful 
motive at this time; and the natural effect of its actions is 
“the suggestion of a fist inside the velvet glove.” NLRB v. 
Exchange Parts Co., 375 U.S. at 409. Here, too, whether 
one looks to illegal intent or lack of business interest in the 
timing of the increase, the uncontroverted evidence requires 
finding an 8(a) (1) violation. 


(3) Pay Raise for a Union Supporter. 


Employee Lebart Quigley testified that he had requested 
a pay raise in January 1963, which was denied (J.A. 53). 
But two weeks before the election, and after Quigley ap- 
peared as a union representative at an NLRB hearing on 
the Union’s representation petition, his rate was increased 
from $2.81 per hour to $3.98 per hour. Only one other 
employee in his sixty-man department received the increase 
(J.A. 53-54). 

The Trial Examiner concluded that the pay raise did 
not violate 8(a) (1). 


“Based on the totality of the Respondent’s conduct, 
the facts related above as well as the isolated nature 


®See note 2, supra. Ironically, the Trial Examiner recognized the 
consequences of the failure to produce relevant evidence, but mis- 
applied the doctrine against the General Counsel because of the 
latter’s failure to call more witnesses (J.A. 170, n. 6). The General 
Counsel had introduced the relevant evidence by Counard’s testimony, 
which Libert confirmed. The burden was then on the Company to 
disprove the timing; yet the Company made no attempt to do so, and 
successfully resisted the Union’s subpoena for the records which would 
have driven the last nail into the coffin. 


of this one incident, when the size of the plant is con- 
sidered and that it affected only 2 of 60 employees 
in the assembly department, a finding of an 8(a) (1) 
violation is not justified nor does this solitary and 
picayune, isolated instance warrant an order to set 
aside the election.” (J.A. 172) (Emphasis supplied). 


The Trial Examiner was simply wrong. The Board has, 
of course, decided that a host of other 8(a) (1) violations 
were occurring at the same time. Moreover, all the factors 
which indicate that the tool room and structural shop 
benefits violated 8(a) (1) are present here: again, the evi- 
dence is uncontradicted; there is no business interest sup- 
porting the timing of the increase; the Board has found 
numerous examples of illegal motive at this time; and the 
pay raise itself evidences an intent to prevent employees 
from voting freely, for the Company’s power to grant bene- 
fits suggests its power to punish if it is not obliged. 


B. Interrogations. 
(1) By Vice-President Libert. 


Employee Roy Evans testified that he attended the above- 
mentioned NLRB hearing on the Union’s petition, held 
April 4, 1963, as a member of the Union’s organizing com- 
mittee, and that Zeke Libert, among others, represented 
the Company (J.A. 38, 8). Three or four days later Mr. 
Evans held a conversation with Mr. Libert (J.A. 38). Mr. 
Evans testified as to the beginning of that conversation: 


“Q. (By Counsel for the Union): What did Mr. 
Libert say to you at the outset of this conversation, 
the first conversation at his office a day or two after 
the hearing of April 4th? Just at the outset, Mr. 
Evans, what did he say? 

“A. He asked why the men in the shop were so 
dissatisfied and why I was so strong for the Union.” 
(J.A. 42-43). 
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The Trial Examiner rejected this version of the conver- 
sation and credited Libert’s claim that he never mentioned 
the Union (J.A. 178). The Examiner did not reach this 
conclusion by finding Evans’ demeanor unconvincing. In- 
stead, he based it on the “inconceivable” idea that Libert, 
the Company’s vice-president would “blunder” by violating 
the law; it was based on nothing more (J.A. 178). Not 
only does such a presumption of employer honesty defy 
common sense, the Supreme Court has held it impermissible. 
NLRB v. Walton Mfg. Co., 369 U.S. 404 (1962). 

Moreover, serious doubt is cast upon Libert’s credibility 
by the Board’s findings that he lied on two other occasions. 
(J-A. 210-212, 213-214).7 And the circumstances support 
Evans’ account of the interrogation. The Board has held 
that the grievance meetings the Board did consider “were 
part of a unified plan . . . to influence employees in the exer- 
cise of their rights guaranteed in Section 7 of the Act through 
granting or holding out the promise of benefits.” (J.-A. 
212). It would, accordingly, be very likely that at this meet- 
ing the subject of the Union would arise, particularly as 
Evans was one of the employees representing the Union at 
the hearing held about three days prior thereto.* 


7 Even if the Trial Examiner had relied on Libert’s demeanor, that 
would not have foreclosed reversal by this Court. See, NLRB v. Mt. 
Vernon Telephone Corp., 352 F.2d 977, 979-80 (6th Cir. 1965), where 
the Court of Appeals reversed the Board and its Trial Examiner, who 
had credited an interested party’s testimony in an 8(a)(1) case; 
the Court noted that the witness credited by the Trial Examiner had 
lied about other matters. 


8 Libert’s attitude toward Roy Evans and the resulting tone of his 
interrogation may best be understood from Libert’s own testimony 
when he was asked if he had known that Evans was a leader in the 
organizing campaign: 

“A, Not absolutely a leader. I know he was implicated, but not 
a leader, I didn’t know. 

“Q. You say he was implicated? 

“A, I knew he was a union man.” 


(J.A. 75; Emphasis supplied) . 
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Finally, the Trial Examiner concluded (J.A. 179-180) 
that even if Evans’ version was adopted, it would not con- 
stitute an illegal interrogation in violation of 8(a) (1). The 
Trial Examiner was in error. An employer may not ques- 
tion employees relative to their union adherence or prefer- 
ence when the employees are not assured that there will be 
no reprisals; the absence of threats by the Company does 
not validate the interrogation. Blue Flash, Inc., 109 NLRB 
591 (1954); Ballas Egg Products, 121 NLRB 873 (1958) ; 
Vita Foods, 135 NLRB 1357 (1962) ; Frank Sullivan & Co., 
133 NLRB 726 (1961); Charlotte Union Bus Station, 135 
NLRB 228 (1962). 

The Trial Examiner’s errors of law on this matter are 
clear. The only testimony contrary to Evans comes from 
Libert, a witness who lied on other occasions, according to 
the Board. All the relevant evidence is now before this 
Court, and it is in as good a position as the Board to evalu- 
ate the evidence. We suggest that the conclusion that 
Libert lied about questioning Evans is inescapable. The 
interrogation should be held to violate Section 8(a) (1). 


(2) Interrogation by President Houston. 


Another instance of interrogation occurred during the 
first meeting of the employees’ insurance committee with 
management, on January 12, 1963, when Alan Houston, 
President of the Company, demanded to know how and by 
whom the employee movement for better insurance began, 
how the circulation of petitions started, and who started 
them (J.A. 19). The employees present refused to answer 
those questions on the ground that they were not “fair” (J.A. 
19). But during a second meeting on March 16, 1963, 
Houston repeated his questions and received the same 
answer (J.A. 20). 

The Trial Examiner dismissed objections to this interro- 
gation on the ground that discussions between parties to a 
grievance or a labor dispute are “entitled to protection as 


part of the give-and-take of adjudicating employee griev- 
ances and are thus privileged.” (J.A. 178). He cited no 
authority for this privilege doctrine, which has not yet super- 
seded the doctrine of Blue Flash, Inc., supra, and other cases 
cited above. 

Furthermore, in this case it is impossible to defend the 
interrogation as part of the grievance process, for the Board 
has held that the grievance meetings “were part of a unified 
plan of the Respondent which was reasonably calculated 
to influence employees in the exercise of their rights guaran- 
teed in Section 7 of the Act...” (J.A. 212). Houston’s 
persistent demand to know who was responsible for the 
employees’ movement for better insurance can only be 
explained as part of that “unified plan to influence em- 
ployees” engaging in concerted activities for their mutual 
benefit, which is protected by the Act. The identity of the 
employee leaders in this movement is not information 
remotely necessary to the Company in any discussions of 
insurance plans. Since (a) there was no legitimate need 
for this information, (b) the Company failed to assure the 
employees that no reprisals would follow, and (c) the very 
repetition of Houston’s demand could convey no impression 
except hostility to persons who engaged in this—or similar 
—concerted activity, the repeated demands for this informa- 
tion constitute illegal interrogation in violation of Section 


8(a) (1). 


Il. THE BOARD ABUSED ITS DISCRETION IN FAIL- 
ING TO PROVIDE A RETROACTIVE REMEDY 


We have shown that the Board erred in not finding that 
the Company committed additional violations of Section 
8(a)(1). We now show that, even on the basis of the 


9 The Trial Examiner also relied on his usual myopia, concluding 
that “perfunctory, innocuous queries, standing alone, and analyzed 
in isolation from the totality of events, are insufficient to support a 
finding of an 8(a) (1) violation.” (J.A. 177). 


violations it found, the Board’s remedy is grossly deficient. 

The Board has found that, but for the Company’s unlaw- 
ful conduct, the Union would have won the election on 
May 8, 1963, and the employees would have enjoyed collec- 
tive bargaining from that date on. By its misconduct, the 
Company has succeeded in delaying its obligation to bar- 
gain for more than three years. 

For more than three years, the employees have been 
denied their statutory right to bargain collectively. What 
remedy does the Board provide for this denial? Absolutely 
none! It simply orders the Company to bargain hereafter. 
Meanwhile, the Company has not suffered in the least. 
Quite the contrary. Its unlawful conduct has earned it 
three years of freedom from its statutory obligations. 

This case is a classic example of the deficiences of Board 
remedies in cases where employers have, by their miscon- 
duct, delayed commencement of collective bargaining. The 
Board’s remedies reward the wrongdoer, and provide no 


remedy for the wronged. We requested the Board to 
fashion a remedy for the employees’ years of lost bargaining. 
The Board did not even favor us with an explanation for 
its refusal to do so. 


We submit that it is time—it is more than time—for the 
Board to be required to fashion realistic remedies for this 
kind of unfair labor practice. The inadequacy of its present 
remedies has been the subject of much comment. See e.g., 
Graham, How Effective Is the National Labor Relations 
Board? 48 Minn L. Rev. 1009 (1964) ; The Need for Crea- 
tive Orders Under Section 10(c) of the National Labor 
Relations Act, 112 U. Pa. L. Rev. 69. 

Section 10(c) requires the Board, in remedying viola- 
tions, to “take such affirmative action .. . as will effectuate 
the policies of the Act.” It does not effectuate those policies 
for the Board to provide absolutely no remedy for a three 
year denial of collective bargaining to more than 750 
employees. Indeed, the absence of a remedy actually 
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encourages the commission of such unfair labor practices. 
Why should an employer obey the law, when by disobedi- 
ence he will gain three years of union-free enrichment, and 
will merely be told, at the end of that period, to bargain 
with the union thereafter? 

In other situations, the Board has recognized the need for 
retroactive remedies to cure unfair labor practices. Where, 
for example, an employer reduces benefits without first con- 
sulting the employees’ bargaining agent, the Board does not 
rest with an order that he bargain. Rather, it orders affirma- 
tive retroactive relief, because “it is axiomatic that remedial 
action, if it is to afford an effective redress for the commis- 
sion of a statutory wrong, must be tailored to restore the 
wronged to the position he would have occupied but for 
the action of the wrongdoer.” Town & Country Manufac- 
turing Co., 136 NLRB 1022, 1029, enforced 316 F.2d 846 
(5th Cir. 1963). As the Supreme Court has often noted, 
retroactive remedies are necessary “to undo the effects of 
violations of the Act.” Fibreboard Corp. v. NLRB, 379 
U.S. 203, 216 (1964); NLRB v. Seven-Up Bottling Co., 
344 U.S. 344, 346 (1953). 

We do not ask this Court to fashion the appropriate 
remedy for the three-year denial of collective bargaining. 
We ask only that it hold that, by providing no remedy for 
this wrong, the Board has abused its statutory discretion. 
The case should be remanded with instructions that the 
Board fashion a remedy “tailored to restore the wronged to 
the position he would have occupied but for the action of 
the wrongdoer.” Town & Country, supra. 

On remand, the Board will be free to explore several 
possible remedies. One solution the Board should consider 
—the one which we think most equitable—would be an 
award to the employees of the benefits they would most 
likely have achieved had bargaining occurred. This can 
be determined from a review of collective bargaining agree- 
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ments entered into by the Company’s competitors, by other 
employers in its locale, and by application of the President’s 
“Wage-Price Guidelines” with their famous 3.2% formula. 
Another possible remedy would be to order the Company 
to bargain now with the Union over benefits to be provided 
for the retroactive period. No doubt still other possible 
solutions could be proposed, and should be considered by 
the Board. 

The determination of the most appropriate remedy to 
cure the violation is a matter committed to the discretion 
and expertise of the Board. Fibreboard, supra 379 U.S. at 
216. But by providing no remedy whatsoever, nor even 
an explanation for its failure,"° the Board has abused its 
discretion, and has violated the express mandate of Section 
10(c) of the Act. 


Il. THE APPROPRIATE DISPOSITION OF THIS CASE 
IS TO ENFORCE THE BOARD'S EXISTING OR- 
DER, AND TO REMAND THE REQUEST FOR A 
RETROACTIVE REMEDY 


In No. 20,211, the Board seeks enforcement of its order 
against the Company. While we believe the Board should 


10 The Board’s failure to explain its rejection of our request for 
retroactive remedy renders this Court peculiarly helpless in evaluating 
the propriety of its conduct. As this Court has said in another context, 
Retail Store Employees v. NLRB, 59 LRRM 2763 (D.C. Cir. 1965) : 


“[W]e have the statutory duty of reviewing the Board’s decision 
when petitioned to do so. To perform our function we are 
entitled to more help from the Board in order intelligently to 
pass judgment upon its decision. .. . 

* * * 


“The unquestioned deference due the Board’s expertise is not 
a substitute for an analysis which enables the court to understand, 
from what the Board sets forth in findings or otherwise, the 
basis for its ruling. The court must not be demanding and impose 
a heavy burden. Yet, though a great deal is not required, too 
little does not suffice.” 
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provide additional remedies, we support its order so far 
as it goes, and urge that it be enforced. The additional 
remedy which we seek is not inconsistent with that order, 
and there is therefore no need to delay enforcement of the 
existing order pending resolution of the issues raised by our 
petition in No. 18,921. Cf. International Brotherhood of 
Operative Potters v. NLRB, 116 U.S. App. D.C. 35, 320 
F.2d 757 (1963), in which this Court enforced the Board’s 
order so far as it went, while remanding portions of the 
case to the Board for a determination whether still addi- 
tional remedies should be provided. 


In No. 18,921, we have shown that the Board should 
have found additional violations of Section 8(a) (1). If this 
Court agrees with us, and finds these additional violations, 
a remand of these issues will be unnecessary. This Court’s 
findings will be sufficient to convert the Board’s general 
8(a)(1) order into a prohibition against the repetition of 


such violations. Cf. United Steelworkers v. NLRB, Nos. 
19,492 and 19,507, slip opinion of this Court, footnote 18 
and text thereat (decided May 19, 1966). 


We have also shown in No. 18,921 that the employees 
are entitled to a remedy for the years of lost bargaining, 
and that this portion of the case should be remanded to the 
Board for the formulation of such a remedy. 


CONCLUSION 


For the reasons set forth in this brief, the Board’s existing 
order should be enforced in conjunction with this Court’s 
finding that additional violations of Section 8(a) (1) were 
committed by the Company; and the request for retroactive 
remedy should be remanded to the Board with instructions 
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that it formulate a remedy for the employees’ loss of several 
years of collective bargaining. 
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STATEMENT OF QUESTIONS PRESENTED 


According to the prehearing conference stipulation en- 
tered into by the parties (see J.A. 1-2), the questions 
presented in Case No. 18,921 are: 


1. Whether the Board erred in failing to find addi- 
tional violations of Section 8(a) (1) of the Act. 

2. Whether the Board’s order was insufficient in that 
it failed to provide any retroactive remedy. 


In Case No. 20,211 the questions presented are: 


1. Whether substantial evidence on the whole record 
supports the Board’s findings that the Company violated 
Section 8(a)(1) of the Act. 

2. Whether the Board’s order requiring the Company 
to bargain with the Union upon request was valid and 
appropriate in this case. 


The Respondent Company believes additional questions 
in No. 20,211 to be: 


3. Did the Board base its keystone finding of majority 
status upon evidence admitted in violation of Section 10 
(b) of the Act and thereby deny the Respondent Com- 
pany due process of law in violation of the Fifth Amend- 
ment to the Constitution of the United States. 

4. Did the Board deny Respondent Company due 
process of law in violation of the Fifth Amendment to 
the Constitution of the United States in finding a vio- 
lation of Section 8(a) (5) of the Act where no charges 
of such violation had been filed, no allegation of such vio- 
lation was raised in the complaint, and no issue of such 
violation was litigated before the Trial Examiner. 
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2 
COUNTERSTATEMENT OF THE CASE 


Case No. 18921 is before the Court on petition of the 
Union to review portions of an order of the National 
Labor Relations Board issued on September 21, 1964, and 
amended on May 8, 1966, pursuant to Section 10(c) of 
the National Labor Relations Act (61 Stat. 136, 73 Stat. 
519, 29 U.S.C., Sec. 151, et seq.), which dismissed in part 
a complaint issued against Northwest Engineering Com- 
pany (the “Company”) and denied the Union certain 
relief, Case No. 20211 is before the Court upon the 
Board’s petition to enforce its order, as amended, against 
the Company. On June 16, 1966, the Court consolidated 
these proceedings for all purposes. The Board’s Decision 
and Order (J.A. 207-221B, 161-205) are reported at 148 
NLRB 1136, and its Supplemental Decision and Order 
(J.A. 259-268, 221B-258), at 158 NLRB No. 48. This 
Court has jurisdiction under Section 10(e) and (f) of 
the Act. 


I. The Board’s Findings of Fact 


In brief, the Board found that the Company violated 
Section 8(a) (1) of the Act by granting and holding out 
the promise of benefits and manipulating the timing of 
benefit announcements, and threatening loss of jobs or 
existing economic benefits, all in an effort to frustrate 
its employees’ choice of the Union as their bargaining 
representative. The evidence on which these findings are 
based is summarized below. 


A. The rise and fall of the Union 


During the latter part of February 1968, the Union 
began an organizing campaign among the more than 700 


1 References designated “J.A.” are to the Joint Appendix. Refer- 
ences preceding a semicolon are to the Board’s findings; those fol- 
lowing are to the supporting evidence. 
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production and maintenance workers at the Company’s 
Green Bay, Wisconsin, shovel and crane plant (J.A. 224, 
163, 260; 59, 148). The campaign went quickly: by 
March 7, over 400 of the employees had signed cards 
authorizing the Union “to act for me as a collective bar- 
gaining agency ... and to enter into contracts with my 
employer” (J.A. 93-94, 182).2 On that date, the Union 
submitted some 424 signed authorization cards to the 
Board’s Regional Office, together with a petition for a 
Board election (J.A. 93-94, 103-104, 132-145). The same 
day, the Union sent a letter to the Company asserting 
that it represented a majority of the employees and re- 
questing a meeting to begin negotiations toward a con- 
tract (J.A. 104, 146). On March 12, the Company wrote 
in reply that it would “recognize in collective bargaining 
only the agency, if any, duly certified to us” by the 
Board (J.A. 104, 147). By the end of March, according 
to the Union, an additional 200 employees signed author- 
2 The Union’s card read in its entirety (J.A. 132): 
AUTHORIZATION 


I hereby request and accept membership in the UNITED STEEL- 
WORKERS OF AMERICA, and of my own free will hereby au- 
thorize the UNITED STEELWORKERS OF AMERICA, its agents 
or representatives, to act for me as a collective bargaining agency 
in all matters pertaining to rates of pay, wages, hours of employ- 
ment, or other conditions of employment, and to enter into con- 
tracts with my employer covering all such matters, including con- 
tracts which may require the continuance of my membership in the 
UNITED STEELWORKERS OF AMERICA as a condition of my 
continued employment. 


This card when signed will be shown to no one 
except an Authorized Representative of the 
U.S. Government 


Please fill out entire card 
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ization cards.2 On April 11, the Board directed an elec- 
tion (J.A. 207, n. 2). On May 8, an election was held; 
the Union lost, 377 to 362 (J.A. 207, n. 2; 148). Upon 
objections by the Union the Board, in the instant pro- 
ceeding, set the election aside because of the following 
events during the two and a half weeks immediately 
preceding the election. 


B. April 20 to May 8: the Company's efforts to coerce 
its employees’ choice in the Board election 


Late in 1962, the Company began working on improve- 
ments in its group health insurance plan (J.A. 209; 87). 
At about the same time, but independently, the employ- 
ees began circulating throughout the plant petitions di- 
rected toward obtaining a more satisfactory plan (J.A. 
208; 17-18). In early January, upon receiving these 
petitions, Company Vice-President Libert arranged a 
meeting with the employees (J.A. 208; 17-18, 25-26). On 
January 12, the five employees who had constituted them- 
selves the insurance committee met with Libert and the 
Company President (J.A. 208; 18). After a general dis- 
cussion of insurance coverage and costs, during which 
the Company made no mention of the investigations it 
had already begun, the meeting ended with a statement 
by President Houston that management would “look into 
it” and that the men “would hear from us” (J.A. 208; 
18-19, 60-61). There was, however, nothing definite, and 
as one employee participant later recalled, “when we 
walked out of the meeting we didn’t know whether we’d 
hear about it again” (J.A. 27). 


3 Only 50 of these cards were introduced into evidence at the 
Board hearing in March, 1965, the Union explaining that the re- 
mainder had apparently been lost during the interim (J.A. 94-95, 
105). The Board found 41 of these cards to be valid authorizations, 
in addition to 414 of the cards that had been in the possession of 
the Board’s Regional Office since March 8, 1963 (J.A. 265; 133-145). 
(The total card majority of 455 was inadvertently stated as 453 by 
the Board, owing to subtraction of two cards—those of employees 
Dahl and Rex Joslin—that had in fact never been offered in evi- 
dence.) 


5 


In fact, the employees did not hear about insurance 
again for more than two months. Then, on March 14, 
a week after the Union had petitioned for an election 
(and had also announced to the Company that it repre- 
sented a majority of the employees), the Company called 
another meeting for March 16 (J.A. 208; 19). By this 
time, the Company had made its final decision on the 
coverage of the new plan (J.A. 209; 86, 83-85). How- 
ever, at the meeting, the Company did not present its 
plan, did not indicate that it had already decided upon 
a plan, and did not proffer any information or proposals 
(J.A, 209; 22). All that occurred was a general discus- 
sion and the submission of a neighboring plant’s insur- 
ance plan by one member of the employee group (J.A. 
209; 19-21, 26-27, 80). The Company remained silent as 
to its decision for several more weeks. On April 11, the 
Board’s Regional Director directed an election, thereafter 
scheduled to be held on May 8. On April 20, the Com- 
pany suddenly called the committee together and an- 
nounced its new, substantially improved insurance plan 
(J.A. 209; 21-23).4 This plan, the Company President 
explained, if approved by the employees, would go into 
effect on May 1, upon expiration of the old plan (J.A. 
209; 28, 80-81). 

Two days after the Company announced its new in- 
surance program, Vice President Libert initiated two 
meetings with groups of employees in order to inquire 
into and discuss grievances of the men in the plant (J.A. 
212; 6-7, 8, 10, 76). Libert asked each foreman to select 
one or two men from his department, so as to obtain 
“a cross section” and thereby “get more gripes” (J.A. 
211; 76). The men thus selected were called to the “fore- 
men’s room” next to Libert’s office and urged by Libert 
to state their grievances (J.A. 210; 8, 9, 18-14, 15, 16). 


* The monthly cost to the Company of insurance for cach employee 
(for whom the Company paid the premium in full) increased from 
$4.85 under the old plan to $8.40 under the new plan (J.A. 46-47). 
The Company contribution to dependents’ insurance went up from 
$1.94 to $2.80 (ibid.). 
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Accordingly, the men unburdened themselves of dissatis- 
factions including pay rates, hours of work, overtime 
assignment, unavailability of parts that could affect 
earnings, assignment of employees outside their proper 
job classifications, and other personnel practices (J.A. 
210; 9-10, 11). On April 30, Libert called a combined 
meeting of the two groups of employees, described how 
he had already remedied several of the complaints, and 
reported that he was “working or looking into the rest” 
(J.A. 211; 10-11, 14). During the same two weeks in 
which Libert held these grievance sessions, the Company 
provided its stockroom employees with their first Satur- 
day overtime work since October 1962 (J.A. 48, 50). 
Thus, on the two Saturdays immediately preceding the 
Board election, the Company paid time and a half to some 
26 stockroom employees, most of whom were assigned to 
custodial work rather than their regular duties (J.A. 
212; 29-382, 48). Some of the men washed windows, a 
job that they had not done in the previous five or six 
years (J.A. 213; 50, 48). By the end of the second Sat- 
urday only half of the windows had been washed (J.A. 
218; 49). The election was held during the following 
week. The Company did not schedule any Saturday work 
thereafter; the rest of the windows were still unwashed 
at the time of the hearing six months later (J.A. 213; 
49, 48, 29). 

On May 7, the day before the election, L. E. Houston, 
Chairman of the Board of the Company, made a speech 
to his employees and their wives—the day shift and night 
shift separately—in a Green Bay theater that he had 
rented for the purpose (J.A. 214; 6-7). At the outset, 
Houston expressed confidence that what he was about to 
say would “confirm” what management was “sure” was 
the men’s “willing[ness] to discuss either individually or 
through committees with the management” such matters 
as working hours, division of work, and the revision of 
the group insurance plan (J.A. 195). After asserting 
that “the great question” before his employees was 
whether they “want now to give up a wholesome, har- 
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monious relationship” of 40 years for “a way of life that 
anyone can see... [has caused] loss of time, knocked 
heads, homes damaged, members of families hurt, and a 
fear of the future brought about by men allowing some 
group from outside determining their future” (J.A. 214; 
195), Houston reiterated management’s interest in resolv- 
ing grievances and then exhorted (J.A. 212, n. 10, 214; 
196): 


May the recent happenings show to the management 
and you men that closer open discussions started by 
any of the team will bring out into the open for 
investigation and correction any problems that might 
work to the disadvantage of the company’s or em- 
ployees’ welfare. 


As for the Union, Houston stated (J.A. 196-197): 


The outsiders are advocates and are trying to con- 
trol you and your families’ lives for the benefit of 
themselves and their power. They have no respect 
for your families, so it behooves you to be aware of 


the danger, showing the necessary fortitude to drive 
them back in their den. Vote for no union. 


Further, Houston asserted (J.A. 214-215; 197-198) : 


Mr. Libert and your foremen and other supervisors 
have always had the welfare of you men in their 
minds, and continue to do so. 


They have spent considerable time seeing that any 
number of men in this plant have been taught so as 
to help them to better jobs and greater earnings. . . . 
We feel kindly toward these men and hope to ad- 
vance them over a period of time so they can earn 
more. 


There are hundreds of you men that have been helped 
in earnings and we would like to continue although 
it costs the company considerable to train men as 
we have. f 

We could, you must know put men on jobs as is done 
in union shops and if they could not do the work, let 
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them go. We have not done it and don’t want to be 
forced to do it, but may, depending on how you vote, 
be left no alternate. 


After a lengthy review of benefits granted by the Com- 
pany over the years, Houston averred that (J.A. 215, 
214; 200-201): 


If we are allowed to proceed as we have for the last 
40 years our relationship should further improve and 
you can be sure the company has every desire to 
continue the reputation that presently exists which 
is one of a cooperative and a successful team con- 
sisting of all of us. 

Why should we, and that means all of us, be har- 
assed by outsiders when you consider the progress 
we have made and should continue to make... . 


We know, and we understand the outsiders have ad- 
mitted they cannot do anything in the way of in- 
creasing your earnings. 


One thing they might do if you vote for a union is 


to assure that through continual harassment your 
earnings may be reduced unnecessarily. . . . 


Why should you men pay from $24.00 to $30.00 per 
year and perhaps more for what could very possibly 
mean nothing but trouble for all of us, and the 
positive end of the 40 year cooperation that has 
existed. 


And again dwelling on Company-initiated benefits previ- 
ously established, Houston contrasted the Company’s role 
should the men vote for the Union (J.A. 215; 204-205) : 


We will be forced to play a waiting game, expecting 
some disturbance, very often because the outsiders 
may want to impress you that they are doing some- 
thing and very often these things result in strikes, 
with lost time, and sometimes all the other dastardly 
things that go with them. Think it over carefully. 


* * * * 


Under a union collective bargaining starts fresh. 
What might that mean. 
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In conclusion, Houston urged: 


May God give you the wisdom to decide in the best 
interest of yourselves and your families so as to 
avoid the possibility of you and your families being 
mixed up in some disturbances that will do no one 
any good. 


For your own protection, be sure to vote for no union. 
(J.A. 216; 205] 

The next day, a small majority of those casting ballots 
voted “for no union” (J.A. 207, n. 2). 


C. The Company grants further economic benefits while 
the parties await the Board’s decision whether a new 
election shall be held 


A week after the election, the Union filed objections 
asserting that the Company’s conduct had unlawfully 
affected the results of the election (J.A. 7). Three months 
later, on August 15, these objections were consolidated 
for hearing and decision with the unfair labor practice 
complaint giving rise to the present case. Hence, during 
June and July of 1963, while the objections were pend- 
ing, no one knew whether the Board would, as the Union 
had asked, set aside the May election and order that a 
new election be held. On June 20, for the first time in 
several years, the Company announced a bonus: all em- 
ployees were to receive a 5 percent bonus on their earn- 
ings beginning July 1, payable at 6-month intervals be- 
ginning in January 1964 (J.A. 217; 12). And in late 
July, the Company announced a plant-wide increase in 
vacation pay. The Company determines vacation pay by 
multiplying each employee’s average hourly rate by a 
standard number of hours fixed by the Company as the 
workweek for the full work force, then multiplying this 
figure by the number of vacation weeks to which the 
employee is entitled (J.A. 217; 40, 81-82). In 1963, the 
Company used a standard workweek of 45 hours in con- 
trast to the 40 hours used in 1962 and the preceding 
four years (J.A. 217; 81, 82, 40, 43). Company records 
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show that fewer hours were worked in each month dur- 
ing the first half of 1963 than had been the case in the 
same months during 1962 (J.A. 218, n. 18; 154-157). 


IJ. The Board’s Conclusions and Order 


The Board found, on these facts, that the Company 
had interfered with, restrained and coerced its employees 
in violation of Section 8(a) (1) by the calculated timing 
of its announcement of increased insurance benefits, by 
questioning employees concerning their grievances and 
adjusting grievances, by granting employees extraordi- 
nary overtime, by threatening economic reprisals should 
the Union win the election and by promising further 
benefits if the employees repudiated the Union—all in the 
period of two and a half weeks immediately preceding 
the Board election (J.A. 210, 212, 213-214, 216). The 
Company further violated Section 8(a) (1), the Board 
concluded, by granting additional benefits, ie., a bonus 
and increased vacation pay, while objections to the elec- 
tion were pending (J.A. 218).* Finally, the Board de- 
termined that the Company’s pre-election unfair practices 
had dissipated the majority support which, as the Board 
found, the Union had enjoyed prior to their commission 
(J.A. 265-267). Accordingly, the Board ordered the Com- 
pany not only to cease and desist from violating Section 
8(a) (1), and to post appropriate notices, but also to bar- 
gain with the Union upon request (J.A. 219-221B, 267- 
268) .° 


*In its initial Decision and Order herein, the Board, upon find- 
ing the violations of Section 8(a) (1) described above, issued a cease 
and desist order, set aside the election, and directed that a new 
election be held (J.A. 219-221). Thereafter, upon motion by the 
Union asking the Board to reconsider its direction of a new elec- 
tion, the Board remanded the case for further hearing to enable 
a showing that (as the Union had offered to prove in the original 
hearing, J.A. 259, n. 2; 58-59) the Union had achieved majority 
status prior to the Company’s unfair labor practices, and to con- 
sider further the question of appropriate remedy (J.A. 130-132). 


®Since it determined that a bargaining order was appropriate 
here, the Board in its Supplemental Decision and Order dismissed 
the election petition (J.A. 266 and n, 12). 
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SUMMARY OF ARGUMENT 


1. The record amply supports the Board’s conclusion 
that the Company repeatedly violated Section 8(a) (1) of 
the Act during the pendency of a Board election. During 
the few weeks preceding the election, in an effort to de- 
termine its result, the Company granted employees bene- 
fits, announced another benefit, promised still more. Thus, 
the Company informed the employees of its decision, 
withheld until this time, to institute an improved insur- 
ance plan. It initiated meetings with representative 
groups of employees to inquire into their accumulated 
grievances, then resolved some and promised to rectify 
others. It provided a group of employees with unusual 
and unexplained overtime work at time and a half pay. 
And in a lengthy speech on the eve of the election, the 
Company President held out assurance of further bene- 
fits if the Union was defeated, while tracing a pattern 
of futility and loss should the men vote the Union in the 
next day. After this conduct had its intended effect and 
the Union lost by a slim margin, the Union filed objec- 
tions to the election. While the objections were pending 
and the Board was deciding whether the election should 
be set aside and another ordered, the Company continued 
its coercive course of conduct by granting still further 
benefits in the form of a bonus on wages and an increase 
in vacation pay. 

2. The Board properly ordered the Company to bar- 
gain with the Union upon its request. 


a. Where a majority of the employees have desig- 
nated a union to represent them, but their employer’s 
subsequent unfair labor practices have dissipated that 
majority and destroyed the possibility of a fair election, 
the Board normally seeks to restore the status quo ante 
by requiring the employer thus to bargain. The courts 
have sustained such orders without regard to the type 
of unfair labor practice by which the employer destroyed 
the union’s majority. This Court has specifically approved 
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a bargaining order to remedy violations of Section 8(a) 
(1). Local No. 152, Teamsters v. N.L.R.B., (American 
Compressed Steel), 120 App. D.C. 25, 27, 343 F. 2d 307, 
309; Int’l Union, United Automobile Workers v. N.L.R.B. 
(Aero Corp.), —— App. D.C. ——, ——F. 2d —— (Nos. 
19616, 19636, decided June 15, 1966), 62 LRRM 2361, 
2364 n. 7, slip. op. p. 8. 

b. The Board was warranted in finding that the Un- 
ion had established a substantial majority prior to the 
Company’s unfair labor practices. The cards signed by 455 
of the Company’s 758 eligible employees were adequately 
authenticated through testimony by Union agents together 
with the admission implicit in the Company attorney’s 
and handwriting expert’s pre-hearing examination of the 
ecards and resulting challenge to 24 identified cards. The 
cards’ sufficiency as designations of the Union to repre- 
sent the men in bargaining cannot be seriously challenged, 
for the card is on its face a clear application for union 
membership as well as an authorization of bargaining 
agent and a grant to that agent of the right to enter into 
union security agreement requiring the signer’s continued 
union membership as a condition of his continued em- 
ployment; and there is no evidence here of union repre- 
sentations to potential signers that the cards would be 
used solely to obtain an election. 

3. There is no merit in the Union’s contention that 
the Board abused its discretion by failing to provide any 
remedy for the employees’ three-year loss of collective 
bargaining. The Board has, through its remedial order, 
put the Union as the employees’ representative in a posi- 
tion to demand retroactive terms and conditions of em- 
ployment, matters as to which the Company would then 
have to bargain. It thus appears that the Board has 
provided what the Union now suggests is one possible 
solution to be considered by the Board on the requested 
remand. Moreover, what the Union now suggests as an 
alternative and preferable solution it did not seek when 
the case was before the Board. 
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4, The Board properly dismissed additional 8(a) (1) 
allegations which the record failed to substantiate. In 
any case, the restraining provisions of the Board’s order, 
enforced by the Court, will effectively prohibit any unlaw- 
ful grant or promise of benefits and any unlawful inter- 
rogation hereafter. 


I. Substantial Evidence on the Record Taken as a Whole 
Supports the Board’s Findings That the Company 
Violated Section 8(a)(1) of the Act. 


In the final few weeks before the election, the Company 
announced its previously-withheld decision on an improved 
insurance plan for the employees, initiated meetings with 
groups of employees in order to discover and resolve em- 
ployee grievances, scheduled unusual overtime work at 
time and a half pay, and finally—literally on the eve of 
the election—delivered to the assembled employees and 
their wives an address combining detailed reminders and 
recitals of past company largesse with assurances that 
the future would bring further favors should the Union 
be repudiated but only frustration and diminished oppor- 
tunities if the men voted for the Union. Thus, by insti- 
tuting actual improvements and raising both hopes and 
fears, the Company sought to defeat in the election the 
Union which, as the Company had been informed, a ma- 
jority of its employees had already designated as their 
bargaining agent. That this was the Company’s motiva- 
tion appears both from the timing of these events and 
the lack of any other plausible explanation. As the Board 
pointed out with respect to the announcement of an im- 
proved insurance plan: “The announcement was with- 
held for over a month following the [Company’s] final 
decision on the coverage of the new plan. It was made 
only 9 days after the Regional Director’s Decision and 
Direction of Election and only 21% weeks before the May 
8 representation election. Moreover, the [Company] made 
no mention of its decision at the March 16 meeting, which 
was ostensibly convened for the purpose of bargaining 


14 


for just such a plan.” {(J.A. 210). Hence, the Board 
reasonably concluded that “it cannot be persuasively 
maintained that the timing of the announcement was thus 
governed by factors other than the pendency of the elec- 
tion” (ibid). Cf. N.L.R.B. v. Philamon Laboratories, 
Inc., 298 F. 2d 176, 181 n. 6 (C.A. 2), cert. denied, 370 
US. 919; N.L.R.B. v. Pyne Molding Corp., 226 F. 2d 
818, 820 (C.A. 2); N.L.R.B. v. Radcliffe, 211 F. 2d 309, 
314, 316 (C.A. 9), cert. denied, 348 U.S. 833; N.L.R.B. 
v. West Coast Casket Co., 205 F. 2d 902, 905 (C.A. 9). 

Likewise explainable only by reference to the election 
are the grievance meetings organized by Vice President 
Libert to which he instructed all his foremen to send em- 
ployees so that there would be plant-wide representation. 
Thus, employee Brennan, selected to attend the meetings 
by his foreman, testified that he had not had any similar 
experience in his 26 years at the Company; another em- 
ployee with 21 years tenure had known of no such meet- 
ings previously; and while Libert asserted that such 
meetings had been held “many times in the past... maybe 
one or two [years before], every year,” he conceded that 
the last such prior to the meetings at issue here was “a 
long time ago” (J.A. 13-14, 15, 56, 12). As the Sixth 
Circuit has recently said in a very similar case, “[W]hen 
[the Company], in close proximity to a newly initiated 
union organizing campaign, suddenly exuded a previously 
undemonstrated solicitude for communicating with its 
employees and meeting their problems (while... refus- 
ing to bargain with the union), we find it hard to say 
that an NLRB inference of unfair labor practice motiva- 
tion lacks support in the record.” N.L.R.B. v. Delight 
Bakery, Inc., 358 F. 2d 344, 345.7 By the same reason- 


7The Court added, “It is true that respondent attributed its 
actions to economic problems and to labor relations advice sought 
prior to the union campaign. But explanations for sudden solicitude 
or sudden hostility openly demonstrated immediately after notice of 
a union organizing campaign cannot properly be weighed against an 
unfair labor practice charge without taking into account the element 
of proximity to the union campaign.” Id, at 345-346. 
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ing, the Board properly held unlawfully motivated the 
provision of unusual overtime work on the two Saturdays 
immediately preceding the election. Especially is the in- 
ference warranted since the employees in question had 
not previously performed some of the work for 5 or 6 
years, and the work (window washing), but half com- 
pleted at the end of the Saturday just before the election, 
remained in that state at the time of the hearing below 
(supra, p. 6).8 

The propriety of the Board’s finding that these moves 
represented “a unified plan of the [Company] which was 
reasonably calculated to influence employees in the exer- 
cise of their rights guaranteed in Section 7 of the Act 
through granting or holding out the promise of benefits” 
(J.A. 212) is underlined by Chairman Houston’s injunc- 
tion in his election-eve speech: 


May the recent happenings show to the management 
and you men that closer open discussion started by 
any of the team will bring out into the open for in- 
vestigation and correction any problems that might 
work to the disadvantage of the company’s or em- 
ployees’ welfare. [Supra, p. 7, emphasis added.] 


The speech, moreover, further unlawfully interfered 
with the employees’ right to make their own choice, weav- 
ing together as it did the twin themes of generosity (past 
and future, without a union) and futility (future, with 
the Union). Thus, after dwelling on the past concern 
and effort of Vice President Libert and the foreman to 
teach and train the men, Houston reminded his employ- 
ees that the Company could simply “put men on jobs... 
and if they could not do the work, let them go.” This, 
he affirmed, was what is done in union shops, and while 
the Company did not want to follow the practice it might 
be “forced” to do so: “depending on how you vote, [we 


* Asked why the Company did not complete the window washing 
after the election, Libert replied blandly, “Well, when the week was 
up, the week was up, that was it” (J.A. 77). 
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may] be left no alternate.” Supra, p. 8. Cf., N.L.R.B. v. 
Brownwood Mfg. Co., F. 2d (C.A. 5, No. 22460, 
decided July 8, 1966), 62 LRRM 2587, 2538, 2539; Sur- 
prenant Mfg. Co. v. N.L.R.B., 341 F. 2d 756, 760 (C.A. 
6). Similarly, after a detailed review of the wage in- 
creases and other benefits the Company had instituted in 
the past, and assurance of further improvement “[i]f we 
are allowed to proceed as we have for the last 40 years,” 
Houston emphasized that the Union “cannot do anything 
in the way of increasing your earnings.” On the contrary, 
he continued, a vote by the men for union representa- 
tion might ensure a reduction in earnings “through con- 
tinual harassment.” (Supra, p. 8.)® And after re- 
minding the employees and their wives that Company 
generosity was the source of the employees’ trust fund, 
pension plan, group insurance, holiday and vacation pay, 
whose current meaning to the employees in dollar terms 
he detailed, Houston described the attitude and approach 
the Company would take should the employees opt for 
collective bargaining: it “w[ould] be forced to play a 
waiting game” and “[uJnder a union collective bargain- 
ing starts fresh. What might that mean.” (Supra, p. 
8.) Houston thereby “plainly conveyed the message 
that a consequence of the selection of the union would be 
the discontinuance of existing benefits and a ‘start from 
scratch,’ the coercive effect of which was plain.” Surpre- 
nant Mfg. Co. v. N.L.R.B., 841 F. 2d 756, 761 (C.A. 6); 
accord, N.L.R.B. v. Marsh Supermarkets, Inc., 327 F. 2d 
109, 111 (C.A. 7), cert. denied, 377 U.S. 944. 

The prospect that Houston’s speech held out of “further 
improvement” if the employees remained unrepresented 
was given monetary substance soon after the defeat of 
the Union at the polls. While objections to the election 
were pending, the Company announced first a plant-wide 
5 percent bonus on earnings, then a plant-wide increase 


°The advent of the Union “could very possibly mean .. . the 
positive end of the 40 year cooperation” between employer and 
employees, Houston added (supra, p. 8). 
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in vacation pay by means of an arbitrary raising of one 
of the factors going into its computation (supra, p. 9). 
The Company had taken no action with respect to bonuses 
for more than three years, and had not previously in- 
creased bonus earnings since 1952 (J.A. 217; 41-42, 45- 
46, 200). Before the Board, the Company asserted only 
that, as the bonus was announced after the election, it 
cannot have been intended to affect it. As for vacation 
pay, the increase was produced by raising the “standard 
work week” in the vacation pay formula from the 40 
hours of 1962 (and the preceding several years) to 45 
hours for 1963, yet Company records demonstrate that 
the plant worked fewer hours in 1963 than it had in 1962 
(supra, pp. 9-10).!° Again the Company offered no expla- 
nation. Because at the time these benefits were granted 
there was a real possibility that the Board would direct 
a rerun election, and because the Company made no show- 
ing that the benefits were attributable to factors other 
than the election, the Board concluded that “these bene- 
fits were granted as a reward to employees for having 
rejected the Union and as a further inducement to em- 
ployees to vote against the Union should the opportunity 
again arise” (J.A. 218). Accordingly, the Board properly 
held the award of these benefits to be additional viola- 
tions of Section 8(a) (1). For it is of course settled that 
Section 8(a)(1) “prohibits not only intrusive threats 
and promises but also conduct immediately favorable to 
employees which is undertaken with the express purpose 
of impinging upon their freedom of choice for or against 
unionization and is reasonably calculated to have that 
effect.” N.L.R.B. v. Exchange Parts Co., 375 U.S. 405, 
409. 


10The Company vacation comes at the end of July (J.A. 40). 
Company records show fewer hours worked in each semi-monthly 
period from January 1 through June 30, 1963, than in the corres- 
ponding period in 1962 (J.A. 218, n. 18; 154-157). 
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II. The Board’s Order is Valid and Sufficient 


As we have shown, the Union had already been desig- 
nated as bargaining representative by a substantial ma- 
jority of the Company’s employees when the Company, 
after the direction of a Board election, put into high gear 
a plan calculated to undermine the Union and lure away 
its support (supra, pp. 4-9). The Comypany’s plan 
seemed to have succeeded when the Union was narrowly 
defeated in the election.‘ But the Union filed objections 
to the election, so that there was a real possibility it 
would be set aside and a second election held; the Com- 
pany therefore sought to secure the future by further un- 
fair labor practices. This is the situation the Board was 
required to redress; the Company’s “serious violations of 
the Act” had both dissipated the Union’s majority and 
destroyed the conditions for a fair election “in which the 
Union could have demonstrated that majority” (J.A. 
266). Accordingly, the Board ordered the Company not 
only to cease its unlawful interference but also to bargain 
with the Union upon its request. To this, the Company 
retorts that the Board is without power to compel bar- 
gaining as a remedy for Section 8(a) (1) violations, and 
that in any case the authorization cards of its 455 em- 
ployees which demonstrate the Union’s pre-violation ma- 
jority should not have been admitted into evidence. The 
Union, too, quarrels with the Board’s order which, since 
it does not speak in retroactive terms, the Union char- 
acterizes as so inadequate as to amount to an abuse of 
the Board’s discretion. We show below that the Board’s 
bargaining order is warranted in law, justified in fact, 
and adequate to achieve the purposes about which the 
Union is concerned. 


11 The election was determined by the votes of 8 men, or a fraction 
over 1 percent of the 753 eligible employees (J.A. 148). By con- 
trast, at the end of March at least 60 percent of the unit employees 
had signed cards authorizing the Union to bargain for them (J.A. 
265; 133-145). 


19 


A. The Order to Bargain 


Under Section 10(c) of the Act, it is the responsibility 
of the Board “to mould remedies suited to practical needs” 
(N.L.R.B. v. Seven-Up Bottling Co., 344 U.S. 344, 351- 
352) by framing remedial orders “adapted to the situa- 
tion which calls for redress” (N.L.R.B. v. Mackay Radio 
& Tel. Co., 304 U.S. 333, 348). This the Board has done, 
where a union has established majority support which 
has thereafter been destroyed by an employer’s unfair 
labor practices, by requiring the employer to bargain with 
the union. In the Board’s view, “only an order requiring 
[the employer] to bargain with the Union can restore 
as nearly as possible the situation which would have ob- 
tained but for [the employer’s] unfair labor practices and 
thereby effectuate the policies of the Act” (J.A. 266). 
The courts have sustained this remedy when the employer 
has unlawfully refused to bargain with the union,” and 
equally when, instead, the majority-dispelling conduct has 
violated Section 8(a) (1) or (3).% This Court made the 
latter point explicit in Local No. 152, Teamsters, supra, 
n. 138 (120 App. D.C. at 27, 343 F. 2d at 309): 


The provision of the order requiring the Company in 
the future, upon request, to bargain with the Union, 


12 Franks Bros, Co. Vv. N.L.R.B., 321 U.S. 702; N.L.R.B. v. Int'l 
Union, Progressive Mine Workers, 375 U.S. 396, reversing, per 
curiam, 319 F, 2d 428, 437 (C.A. 7); Joy Silk Mills v. N.L.R.B., 87 
App. D.C. 360, 372, 185 F. 2d 732, 744, cert. denied, 341 U.S. 914; 
Int'l Union of Electrical Workers v. N.L.R.B., (S.N.C.), —— App. 
D.C. , 352 F. 2d 361, cert. denied, 382 U.S. 902. 


Intl Union, United Automobile Workers v. N.L.R.B. (Aero 
Corp.), App. D.C. ‘ F. 2d (Nos. 19616, 19636, 
decided June 15, 1966), 62 LRRM 2361, 2364, n. 7, slip op. p. 8; 
Local No. 152, Teamsters V. N.L.R.B. (American Compressed Steel), 
120 App. D.C, 25, 27, 343 F. 3d 307, 309; N.L.R.B. v. Delight 
Bakery, Inc., 353 F. 2d 344, 346-347 (C.A. 6); Piasecki Aircraft 
Corp. V. N.L.R.B., 280 F. 2d 575, 591-592 (C.A. 3), cert. denied, 
364 U.S. 933; Editorial “El Imparcial,” Inc. v. N.L.R.B., 278 F. 2d 
184, 187 (C.A. 1); Summit Mining Corp. v. N.L.R.B., 260 F. 2d 894, 
900 (C.A. 3); N.L.R.B. v. Caldarera, 209 F. 2d 265, 268-269 (C.A. 
8); D. H. Holmes Co. v. N.L.R.B., 179 F. 2d 876, 879-880 (C.A. 5). 
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does not depend for its validity upon a prior viola- 
tion of Section 8(a) (5), for the Union did obtain 
majority status and such an order is appropriate to 
remedy the 8(a) (1) and (3) unfair labor practices 
clearly established. 


And again in the Auto Workers case, supra, n. 13 (slip 
op. p. 8, 62 LRRM at 2364), this Court approved the 
Board’s decision that “an affirmative bargaining order 
would be appropriate to remedy the 8(a) (1) violations 
found herein, and to restore the status quo ante.” The 
Company’s contention before the Board that such an order 
is inappropriate in the absence of an 8(a) (5) violation 
is plainly unavailing.” 


14 Courts have rejected contentions that particular remedial 
measures “belong to” particular violations so 2s to preclude their 
use to rectify other kinds of violations: Delight Bakery, supra, n. 
18, (353 F. 2d at 347), where the Sixth Circuit rejected such an 
objection to a bargaining order entered upon 8(a)(1) violations; 
and see, Fibreboard Paper Prods Corp. V. N.L.R.B., 379 U.S. 203, 
215-217, where the Supreme Court sustained a reinstatement remedy 
for an 8(a)(5) violation. 

If the Company means literally the question it has insisted is 
presented by this case—whether the Board denied it due process of 
law “in finding a violation of Section 8(a)(5) of the Act” though 
such a violation was not charged, included in the complaint, nor 
litigated—the short answer is that the Board did not find an 
8(a)(5) violation in this case. And the factual predicates for the 
bargaining order here—the Union’s preexisting majority, the Com- 
pany’s subsequent unfair labor practices—were fully litigated after 
due notice to the Company by the complaint and by the Board's 
Order Reopening Record and Remanding Proceeding . . . for Fur- 
ther Hearing. 

Finally, the Company errs in asserting that once a question con- 
cerning representation has been raised by an election petition, the 
Board may answer that question only by an election. See Franks 
Bros. Co. V. N.L.R.B., 321 U.S. 702: Joy Silk Mills v. N.L.R.B., 
87 App. D.C. 360, 365, 372, 185 F. 2d 732, 737, 744, cert. denied, 
341 U.S. 914; Int’l Union of Electrical Workers v. N.L.R.B. (S.N.C.), 
—— App. D.C. , 352 F, 2d 361, 363, cert, denied, 382 U.S. 902. 
Joy Silk and the S.N ‘C. case also demonstrate that the fact that 
the Union here lost the election, which the Board subsequently set 
aside, is no bar to a bargaining order. 
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B. The 455 Authorization Cards 


As we have shown, supra, p. 4, n. 3, the Board found 
that 455 of the Company’s then 753 employees had signed 
valid union authorization cards by March 31, 1963.% This 
was, of course, many more than the 377 that would have 
been needed for a majority. The Company disputes the 
finding of majority, however, claiming that (1) the eards 
were not authenticated, hence should not have been re- 
ceived in evidence; and (2) the cards do not evidence an 
intention to designate the Union as bargaining represent- 
ative. Neither claim has merit. 

First, as to authentication, uncontradicted testimony 
by union officials and the employee in charge of organiz- 
ing disclosed all of the following facts: The union cam- 
paign was headed by William Lee, the Union’s Sub-Dis- 
trict Director for the area (J.A. 92). Lee was aided by 
key men among the employees, who turned over to him 
authorization cards signed by their fellow workers (J.A. 
93, 100). Between the commencement of the campaign 
in the latter part of February 1963, and March 6 or 7, 
Lee received approximately 424 signed cards, all in the 
manner just described but for “less than a dozen” that 
arrived through the mail (J.A. 93, 128-129). On the 6th 
or 7th, Lee dispatched all of these cards to the Union’s 
Milwaukee office, which in turn sent the cards to the 
Board’s Regional Office together with a list of the names 
and an election petition (J.A. 98-94, 103-104) .1° Lee con- 
tinued to receive cards after this date, until “near the 
very end of March” when the campaign ended (J.A. 94, 
95). Lee retained these cards and when, in October of 
1964, a union attorney asked for the remaining cards 


1° This was the date for determining eligibility to vote in the 
May 8 election that was set aside and the date thereafter agreed 
upon by the parties for determining the total employee comple- 
ment in order to calculate what number constituted a majority 
(J.A. 89-90). 


The Board Office date stamp, showing receipt on March 8, 
appears on the back of 414 of the valid authorizations. See J.A. 
133-145. 


from this campaign, Lee sent approximately 50 (J.A. 94- 
95, 105). In January or February 1965, these 50 cards 
were turned over to the General Counsel (J.A. 105). 
At the supplemental hearing in March 1965, the Gen- 
eral Counsel asserted—and counsel for the Company ac- 
knowledged—that the following events had taken place 
prior to the hearing (J.A. 260-261; 88-92, 101-102). 
Early in February of the same year, the General Counsel 
and counsel for the Company had met to discuss the pos- 
sibilities of shortening the supplemental hearing to be held 
on the question of the Union’s majority. Counsel for the 
Company asked that the General Counsel turn over the 
authorization cards to him so that his handwriting expert 
might compare them with documents in the Company’s 
possession. The attorneys agreed upon this, and agreed 
further that counsel for the Company would then (as he 
later put it) “advise [the General Counsel] as to the sig- 
natures they [the Company] were questioning” but would 
not stipulate as to any cards going into evidence. Ac- 
cordingly, on February 12, the General Counsel delivered 
to the Company approximately 470 cards, including every 
card subsequently offered in evidence. Counsel for the 
Company returned the cards on March 9, just a week 
before the hearing was to open. He also presented to the 
General Counsel a list of 24 cards questioned as to au- 
thenticity of signature."* And he informed the General 
Counsel that he questioned some 127 other cards on other 
grounds such as date and the department in which the 
signer worked. But he did not (then or later) identify 
the 127 cards. Finally, the General Counsel produced 
testimony by 19 employees, out of the 24 challenged by 
the Company on the basis of its expert’s card check, that 
either they or their wives at their direction had signed 
the questioned cards (J.A. 261; 106-115, 117, 119).* 
We submit that it is apparent from the above recitation 


17 The names listed appear at J.A. 127. 


18 The testimony of a twentieth was, in contrast to that of the 19 
above, discredited (J.A. 261). 
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that the 455 cards found valid by the Board were properly 
authenticated. As the Board pointed out (J.A. 263), 
while “some evidence of its genuineness” is necessary be- 
fore a document may be admitted in evidence, that evi- 
dence may take the form of an extra-judicial admission. 
The latter (7 WIGMORE, EVIDENCE § 2132 (3d ed. 
1940)) “has always been regarded as sufficient. The only 
question could be whether the party’s words or conduct 
under the circumstances amounted to an admission.” The 
pertinent circumstances here were the Company’s oppor- 
tunity to compare all of the Union’s cards against the 
Company’s own records and its agreement to “advise [the 
General Counsel] as to the signatures [it was] question- 
ing.” Thus, the Company’s identification of 24 signatures 
it questioned after making that comparison plainly car- 
ried an implied admission that all of the others were 
genuine. Cf. N.L.R.B. v. Hunter Engineering Co., 215 
F. 2d 916, 922-928 (C.A. 8); Irving Taitel, 119 N.L.R.B. 
910, 912, enforced, 261 F. 2d 1 (C.A. 7), cert. denied, 
359 U.S. 944. 

The cards were likewise properly found to be timely. 
The date of signing “may be presumed from the purport- 
ing date of the document” (9 WIGMORE, EVIDENCE 
$ 2520(b) (8d ed. 1940)), and 450 of the cards bear 
dates within the material period.’® In any event, the 
General Counsel put on uncontradicted testimony showing 
that all of the cards were collected during the Union’s 
February-March campaign in 1968 (J.A. 95, 99) .*° More 


19 As to the five valid cards remaining, three do not show year and 
two are dated after conclusion of the campaign, but all five were 
in the group of cards received and date-stamped by the Board 
Regional Office on March 8, 1963 (J.A. 262 n. 5; H-12, H-21, H-197, 
H-392, H-403 (at J.A. 134-144) ). 


20 Not all cards were dated by their signers. Union official William 
Lee testified that when a card turned in to him had not had the date 
filled in, he inserted the date on which he received it (J.A. 93). 
Four of the 455 cards had originally been signed and dated during 
a previous organizing campaign, but each of the four employees 
testified that he had authorized the updating of his card in lieu 
of signing a new one during the 1963 campaign (J.A. 262; 118, 121, 
122, 126). 
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over, the Board date stamp on the back of 414 of the 
cards corroborates that this clear majority was secured 
well before the Company’s first unfair labor practice. 
Aero Corp., 149 NLRB 12838, 1291, enforced sub nom. 
Intl Union, United Automobile Workers v. N.L.R.B., 
—— App. D.C. , —— F. 2d —— (Nos. 19616, 19636, 
decided June 15, 1966), 62 LRRM 2361. The Company’s 
prehearing assertion that it questioned 127 unidentified 
cards for unspecified defects having to do with timing 
and other matters obviously did not raise a real question 
as to any particular card, nor did it put the General 
Counsel to additional proof. At the very least, having 
agreed to a card check and a report of its views based 
thereon, the Company, if it wished to put the General 
Counsel to full, individual proof of any card, was bound 
to reveal to the General Counsel those cards to which it 
objected. Yet at no time, before the hearing or after, did 
the Company point to a single questionable card beyond 
the 24 whose signatures were specifically put in issue. 
Cf., N.L.R.B. v. Melrose Processing Co., 351 F. 2d 698, 
696 (C.A. 8). 

The Company nonetheless points to its refusal at all 
stages of this proceeding to stipulate to the admissibility 
of any of the cards. This is to play with words. The 
Company’s unwillingness to stipulate in haec verba 
amounted to a refusal to utter a conclusion while con- 
ceding all its premises. For as we have shown, the Com- 
pany’s prehearing conduct amounted to a stipulation on 
the authenticity vel non of all the cards." Put another 
way, its conduct constituted an implied admission of the 
necessary facts. Admission of the authorization cards, 
therefore, satisfied the requirement of Section 10(b) of 
the Act that unfair labor practice proceedings “shall, so 


2.“[The Act] is not a statute of frauds or an act prescribing 
the formalities of conveyancing. No seal or writing is required by 
its terms. Nor is any special formula or form of words. Authority 
may be given by action as well as in words.” Lebanon Steel Foundry 
Co. v. N.L.R.B., 7 App. D.C. 100, 103, 130 F. 2d 404, 407, cert. 
denied, 317 U.S, 659. 
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far as practicable, be conducted in accordance with the 
rules of evidence applicable in the district courts of the 
United States under the rules of civil procedure. . . .” 
See Wigmore, cited supra. 

Furthermore, even on the view that the proof fell short 
of that evidence required in the federal district courts, the 
Board acted properly in accepting proof short of direct 
evidence of the authenticity of each card. Since Section 
10(b) requires that the judicial rules be followed only 
so far as practicable, “departure from the rules of evi- 
dence is not erroneous in itself... .” Sardis Luggage Co. 
v. N.L.R.B., 234 F. 2d 190, 192 (C.A. 5). So here, as 
the Board observed, it would be “both hypertechnical and 
legally erroneous” to require individualized direct proof 
of the cards (J.A. 263). Whatever might be required in 
other circumstances, “the method of proof adopted by the 
General Counsel was ... not only fair and reasonable 
. .. [but] also a desirable one.” This conclusion is, we 
submit, inescapable, considering the unusually large num- 
ber of cards involved,” the opportunity accorded to and 
utilized by the Company to check the cards against its 
own records, and—not least—the nature of the Company’s 
dual objections to the cards: on the one hand precise but 
limited to a number not affecting majority, on the other 
hand vague and not directed to particular cards. Surely, 
with the proof as it stood here, the Board is not obligated 
to require in addition the weeks of hearing necessary for 
each of several hundred witnesses to acknowledge his 
own card. A recent statement of the Second Circuit with 
respect to a different question seems to us applicable here 
(N.L.R.B. v. Local 3, Int’?l Bhd of Electrical Workers, 
(decided June 15, 1966) 62 LRRM 2384, 2385): 


We believe that the Board is justified in requiring 
that a party [respondent] attacking the legality of 
an employer’s recognition of a union [which recogni- 


22 The General Counsel offered a total of 464 cards (J.A. 262). 
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tion must be found legal if the Board is to find 
respondent in violation of the Act] should at least 
present prima facie evidence of illegality. If it was 
the task of the Board to prove legality in each case 
even where legality was not put in issue, the Board 
would be forced to assume an unwarrantedly heavy 
burden. Putting the initial obligation on the Board 
would impose an unnecessary drain on its already 
inadequate resources: There is no equitable reason 
why the party challenging the lawfulness of the em- 
ployer’s action should not come forward with evidence 
to support his challenge. 


To the same effect vis-a-vis authentication of authoriza- 
tion cards, see N.L.R.B. v. Hunter Engineering Co., 215 
F. 2d 916, 922-923 (C.A. 8). In sum, whether or not 
the Court agrees that the proof here would have been 
sufficient to authenticate the cards in a district court pro- 
ceeding, we submit that the judicial standard was met 
“so far as practicable,” so that the cards were properly 
admitted under the standards governing Board proceed- 
ings. 

The Company’s challenge to the cards’ sufficiency as 
designations of a bargaining representative requires little 
discussion. The card used here (see supra, p. 3 n. 2) 
is a “wholly unambiguous” ** AUTHORIZATION (as it 
is titled) of the Union. Thus, the opening words of the 
card—“TI [the signer] hereby request and accept member- 
ship in the [Union]”—would alone suffice to designate a 
bargaining agent. Cf., Lebanon Steel Foundry v. N.L.R.B., 
76 App. D.C. 100, 180 F, 2d 404, cert. denied, 317 U.S. 
659. Here they do not stand alone: the card goes on ex- 


23“Exact rules of evidence applied in court trials do not have 
to be followed in hearings before a trial examiner, and it is suffi- 
cient if, from the whole case, there is substantial proof of the 
charges made in a proceeding of this kind.” N.L.R.B. v. Local Union 
1418, ILA, 212 F. 2d 846, 851 (C.A. 5). 


% N.L.R.B. v. Cumberland Shoe Corp., 351 F, 2d 917, 920 (C.A. 
6), referring to an authorization card almost identical to the one in 
this case. (For the Cumberland card, see 351 F. 2d at 918.) 
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plicitly to state that the signer “hereby authorize[s]” the 
Union “to act for me as a collective bargaining agency” 
and “to enter into contracts with my employer . . . includ- 
ing contracts which may require the continuance of my 
membership in the [Union] as a condition of my continued 
employment” (emphasis added).** One who would im- 
peach a majority based on such a card has the difficult 
burden of showing that the signatures of employees in a 
number sufficient to destroy majority were induced by 
assertions, attributable to the Union, that the cards would 
be used solely to bring about an election. As this Court 
explained only recently, Amalgamated Clothing Workers 
v. N.L.R.B. (Sagamore Shirt Co.), —— App. D.C. —, 

F. 2d —— (Nos. 19,452, 19,515, decided June 27, 
1966), 62 LRRM 2481, 24386, slip op. p. 14: 


The wording of the authorization card is an impor- 
tant factor in determining whether an employee 
meant to authorize the union as his bargaining agent. 
Where a card is clear on its face, as designating the 
union as bargaining agent, it is not subject to parol 
impeachment merely because the employee was told 
that the purpose of the card was to secure an elec- 
tion. U.A.W. v. N.L.R.B., No. 19,616, decided June 
15, 1966. The card itself effectively advises the em- 


23In small type at the bottom of the card appears the statement 
that the signed card will be shown to no one but “an Authorized 
Representative of the U.S. Government”. The Company urged upon 
the Board that this statement “manifests a clear intention” by 
the signer that the card be used only to obtain an election. While 
the Company’s argument assumes that “Authorized Representative” 
means Board agent, the Union pointed out to the Board that federal 
personnel from, e.g., the Federal Mediation and Conciliation Serv- 
ice and the Department of Labor frequently conduct card checks 
where union majority status is claimed. In any event, it seems 
likely that the meaning of the statement to any non-lawyer would 
be simply an assurance that an employee’s affiliation with the Union 
via the card would not get back to his employer. “[N]otwith- 
standing the fine print the overall purpose of the card is clear.” 
Int'l Union, United Automobile Workers Vv. N.L.R.B., (Aero Corp)., 
App. D.C. ——, —— F. 2d (Nos. 19,616, 19,636, decided 
June 15, 1966), 62 LRRM 2361, 2362, slip op. p. 5. 
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ployee of the purpose to constitute the union as bar- 
gaining agent. The validity of a clear card is vitiated 
only when the oral inducement expressly states that 
the only purpose of the card was to obtain an election. 


Here, while there was shop talk about an election, and 
assertions that the cards would be used to get an election 
(as indeed they were) ,*" the record is devoid of testimony 
that anyone acting on behalf of the Union ever said that 
the only purpose of the cards was to obtain an election." 


C. The Union’s requested order 


The Union asks the Court to hold that the Board has 
abused its discretion in the matter of remedies by pro- 
viding “no remedy” for the employees’ three-year loss of 
collective bargaining. Hence, says the Union, the Court 
may and should compel the Board to fashion an additional 
remedy. In fact, however, the Board has not left the 
employees remediless but has conferred upon their Union 
the opportunity to recoup at the bargaining table their 
losses resulting from unlawful prevention of representa- 
tion. For the Board has ordered the employer to bargain 
at the Union’s request, and there can be no doubt either 
of the Union’s right to raise at the bargaining table such 
matters as wages and grievance handling or of the Com- 
pany’s duty, thereupon, to bargain about these subjects. 
Indeed, it is just such bargaining that the Union appears 
to suggest as the second “possible solution” the Board 


26'The Union, according to one of its staff people, informed em- 
ployees during the campaign that “we wanted to build the union in 
the plant to get the people, the great majority of the people signed 
up and that when we done that, that we would send a letter to the 
Company asking for recognition, however, we anticipated that the 
Company would not do this and that we would end up with a Na- 
tional Labor Relations Board holding an election” (J.A, 129). 


27 Although one employee who signed a card testified to having 
heard that the card was “to give the Union authorization to hold an 
election only,” and another that the card was “strictly for an elec- 
tion,” neither could say which of his fellow employees had made 
the statement, nor could either identify the speaker as one of the 
men distributing union cards (J.A. 116, 123). 
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should consider upon remand by this Court (typed brief, 
p. 31).2" To be sure, this is not the Union’s preferred 
outcome, but as the Union acknowledges (typed brief, p. 
81), determination of the most appropriate remedy is 
committed by the statute to the discretion and expertise 
of the Board. Cf., Int’l Association of Machinists v. 
N.L.R.B., 311 U.S. 72, 82. The Board judged here that 
requiring the Company to bargain with the Union was the 
most appropriate means to “restore as nearly as possible 
the situation which would have obtained but for [the 
Company’s] unfair labor practices and thereby effectuate 
the policies of the Act” (J.A. 266). Its determination 
is reasonable and appropriate and, accordingly, entitled 
to stand. Cf. Amalgamated Clothing Workers v. N.L.R.B., 
345 F. 2d 264, 268 (C.A. 2). 

It may well be that further experience will convince 
the Board that restoration of the status quo ante through 
an order to bargain is not alone sufficient. The Union 
has not pointed to any experience with such orders that 
the Board has ignored or that would justify a court com- 
pelling the Board to expand the order here. Nor has the 
Union pointed to anything about the circumstances of this 
ease that, uniquely here, requires an additional remedy. 
For that matter, the remedy that the Union now favors 
—liquidated damages in the amount the employees “would 
most likely have achieved had bargaining occurred” (typed 
brief, pp. 30-31)—it did not so much as mention to the 
Board.* Accordingly, we submit that the Union, by its 


2x What the Union refers to as “benefits to be provided for the 
retroactive period” could, of course, take various guises during bar- 
gaining, for example: explicitly retroactive benefits; the deter- 
mination upon terms of employment higher than those actually 
existing as a “floor” from which to negotiate new benefits; augu- 
mented benefits for the first contract period to take account of the 
period since 1963. 


2° The operative paragraphs of the Union’s brief to the Board in 
the supplemental proceedings were as follows: 


We submit that the only appropriate remedy is one which (1) 
requires the employer to bargain with the Union about contract 
benefits during the period in which the Union would have been 
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bare assertion to the Board that a bargaining order 
would be inadequate, did not impose upon the Board an 
obligation either to accept that assertion and expand its 
order or (as the Union now claims) to explain its rejec- 
tion. 


III. The Board Properly Failed to Find Additional Vio- 
lations of Section 8(a)(1) of the Act. 


The short answer to the Union’s elaborate argument 
that additional 8(a) (1) violations should be found directly 
by this Court is that the allegations are simply unproven. 
That is, the record evidence is too skimpy and equivocal 
to have “required the Board to uphold the claim of the 
Union. .. .” (Amalgamated Clothing Workers v. N.L.R.B., 
118 App. D.C. 191, 384 F. 2d 581 (emphasis added) ) ; 
hence the Board’s dismissal of these allegations is entitled 
to acceptance by the Court.*° 


the bergaining agent but for the employer’s unfair labor prac- 
tices; and (2) makes the grievance and arbitration provisions 
of any agreement ultimately negotiated retroactive to that 
period, so that the employees will have a means for resolving 
their grievances which could not be heard while the status of 
their bargaining agent was in suspense. 


This remedy would make the employees whole, by restoring the 
situation which would have existed but for the unfair labor 
practices. It would, moreover, reduce the strong incentive 
which now exists for employers to violate the law. 


30 The Board, of course, did pass upon the additional violations 
alleged, affirming the Examiner’s dismissal of all. This is demon- 
strated by the Board’s statement, to which the Union objects, that 
it adopts those findings, conclusions, and recommendations of the 
Examiner consistent with its Decision and Order, and the statement 
is sufficient for that purpose. Cf., Division 1142, Amalgamated 
Street Electric Railway Employees v. N.L.R.B., 111 App. D.C. 68, 
72, 294 F. 2d 264, 268. It “unmistakably informed [the Union] of 
[the Board’s] rulings on exceptions. Further particularity is not 
required.” N.L.R.B. v. State Center Warehouse, 193 F. 2d 156, 158 
(C.A, 9). The Board is not barred from accepting some of the 
Examiner’s conclusions by the fact that it rejected others, for his 
report is to be given “such probative force as it intrinsically com- 
mands” (Universal Camera Corp. Vv. N.L.R.B., 340 U.S. 474, 495). 
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For example, the Union presses the claim that the 
Company unlawfully granted pay raises to the tool room 
employees. But what the Union repeatedly terms “pay 
raises” or “pay increases” (J.A. 14, 17) was a rate 
change that did not affect the employees’ actual pay, as 
the witness on whom the Union relies freely testified (and 
as the Union at one point admits, see typed brief, p. 14). 
Uncontroverted testimony by the sole employee witness on 
this matter shows that early in 1963 when tool room rates 
were lowered, the men were told by their foreman that 
this would be a paper change only and “we wouldn’t be 
cut in pay” (J.A. 28-25). The same witness explained 
that in fact pay was not cut; as the foreman had antici- 
pated, the men kept their take-home pay the same by 
what is colloquially known as a banking system, a method 
of holding back work “surplus” when it is done and turn- 
ing it in on another day, an equalizing system in common 
use in factories (see J.A. 24, 27-28). Some two or three 
weeks before the election the former rates were reinsti- 
tuted. Again the employees’ pay was not affected (J.A. 
25), and it is clear from the employee testimony that 
the men did not view this as an “increase,” nor did they 
expect additional pay by virtue of the situation’s being 
“brought back to normal” (J.A. 24). Obviously, it seems 
to us, the Union’s argument here falls for want of a 
factual basis. But even assuming that the paper change 
involved in the rate change could be considered a “bene- 
fit,” it would not amount to a violation of Section 8(a) 
(1). Uneontradicted testimony of the Company’s Vice- 
President, wholly consistent with that of the employee 
witness, shows that the original rate reduction was un- 
authorized and in error, and shows further that the Vice- 
President ordered the error corrected as soon as he dis- 
covered it (his inquiry having been inspired by an em- 
ployee complaint) (J.A. 63-64, 76-77)." Accordingly, the 


31 We do not understand the Union’s argument that this testimony 
must be disbelieved because the Company did not produce “relevant 
records” (see typed brief p. 15 n, 2, 17 text at n. 4). The only 
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Trial Examiner properly found no violation here (a find- 
ing that the Board accepted) because the Act does not 
forbid a plant official to correct an error of a subordinate 
immediately upon its discovery even though that occurs 
in the midst of a union campaign (J.A. 169, 207). Cf., 
Joy Silk Mills v. N.L.R.B., 87 App. D.C. 360, 367, 185 
F. 2d 732, 739, cert. denied, 341 U.S. 914.* 

Likewise “without foundation or substance in the rec- 
ord,” in the Examiner’s words (J.A. 176), is the allega- 
tion that the Company promised back-pay to the tool room 
employees so as to influence their votes in the election.™ 
The supposedly election-oriented rate raises in the struc- 


“record” referred to in Vice-President Libert’s testimony was “a 
sheet” used by the man who had changed the rate, and given by him 
to all the foremen, setting forth “the base on which they could 
figure out their piece work, and he gave one to the tool room also.” 
(J.A. 64) We submit that this “sheet” need not have been produced, 
for two reasons: first, Libert’s testimony is consistent with all 
other pertinent testimony and contradicted by nothing, hence no 
corroboration was needed; and second, the sheet could have shown 
only that the rate was reduced in early 1963, which no one disputes. 


32. N.L.R.B. Vv. Erie Resistor Corp., 373 U.S. 211, reaffirmed that 
an economically motivated grant of benefits is inherently discrim- 
inatory when based on union considerations. That is plainly not a 
holding (Union’s typed brief, p. 16-18) that (1) once an employer’s 
unlawful intent is shown, any employer action beneficial to his em- 
ployees should be found improperly motivated and therefore un- 
lawful; or (2) bad motivation is in any case not essential because 
an 8(a)(1) violation involves weighing the respective interests of 
employer and employee; or (3) that weighing is easy where, as 
assertedly here, “there is no employer interest which warrants 
granting pay increases just before an election.” 


23 The record shows only that about two weeks before the election 
the tool room foreman commented to some of the men that they had 
some back pay coming because they had turned in more pieces. This 
was not news to the men, “every man in the tool room” was aware 
that one of the welders (a rank-and-file employee) had posted 
“Back pay, tool room” on the bulletin board, where it remained 
“for about three days” (contrary to the Union’s assertion, typed 
brief, p. 14, that this notice was not removed prior to the election). 
Nor was it likely to have had any impact on the men: after three 
days the notice came down, nothing more was ever said about the 
matter “one way or another,” and the men never received any 
back pay. (JA. 25, 28-29). 


33 


tural shop are also unsubstantiated, for the Examiner 
was not obliged to accept the uncorroborated testimony 
of the only employee witness and, contrary to the Union’s 
contention, Vice-President Libert did not confirm that 
testimony on the critical points. Thus, the Union’s posi- 
tion on this question depends upon the change in rate 
for three machines having been granted in 1963 in re- 
sponse to employee complaints arising some three or four 
years earlier, and on the basis of time studies taken when 
complaining began. But the Libert testimony relied on 
by the Union does not speak to when the time studies 
were conducted, nor to when the welders began complain- 
ing (typed brief, pp. 18-19 J.A. 283). The company 
records to which the Union attributes such significance 
could not cast any light on the essential question either; 
for even assuming that the rate raises were instituted 
shortly before the election, that fact standing alone does 
not indict the raises as unlawful interference with the 
employees, see supra, p. 82. Indeed, as neither the Gen- 
eral Counsel nor the Union called a single employee of 
the class affected by the rate raises (the welders), the 
inference properly to be drawn here from the non-pro- 
duction of relevant date is that such employees if called 
would not focus and support non-welder Counard’s diffuse, 
hesitant, and sometimes evasive testimony (see J.A. 170 
n. 6).%4 

In arguing that a pay raise to employee Labart Quigley 
violated 8(a)(1) the Union is simply wrong. Quigley 
himself testified that the increase was given only to the 


34 Counard was not then a welder, hence the employees (welders) 
whose work and earnings were affected by the raises are not ac- 
curately referred to as “other welders in his department” (typed 
brief, p. 20 no. 5). As shown above in text, the “essential portion 
of his testimony” (ibid.) was not that going to show that rates 
had been raised, but rather that going to the issue why they had 
been raised—i.e., were they related to the forthcoming election; 
and on this topic his testimony plainly warranted the Examiner's 
incredulity. Portions of Counard’s testimony which were omitted 
from the Joint Appendix we print herewith as an appendix to this 
brief (infra, pp. 37-40). 
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horizontal reverse shift workers (himself and one other 
person), was given to them at a time of change in both 
the methods and some of the parts used in their work, 
and was given to them expressly for that reason (J.A. 
58-56). The change in pay was thus clearly attributable 
—as it was attributed—to the change in task. Hence the 
Examiner was warranted in concluding that on these facts 
no 8(a) (1) finding was justified. 

Finally, the Union’s contention that management per- 
sons twice unlawfully interrogated employees is equally 
without support in the record. The Examiner’s rejection 
of the allegation that Libert coercively interrogated em- 
ployee Evans, based as it was upon a credibility resolu- 
tion, is entitled to acceptance by this Court (Joy Sik Mills 
v. N.L.R.B., supra, 87 App. D.C. at 369, 185 F. 2d at 
741). That the Board rejected Libert’s testimony as to 
certain other matters does not compel rejecting his testi- 
mony in toto, and affords no reason for the Court to de- 
part from its usual practice. Cf., N.L.R.B. v. Universal 
Camera Corp., 179 F. 2d 749, 754 (C.A. 2), reversed on 
other grounds, 340 U.S. 474; accord, N.L.R.B. v. West 
Point Mfg. Co., 245 F. 2d 788, 785 (C.A. 5). In any 
ease, Evans’ testimony taken as true would show only 
that Libert once asked him why the men were dissatisfied 
and why he, Evans, was so strong for the Union (J.A. 
42-48). It is uncontradicted that the meeting was ini- 
tiated by Evans, who then sought reassurance about his 
job security (J.A. 69-70), and also that Evans had long 
been known by the Company to be a union man (J.A. 
75). Therefore, the simple statement to which Evans 
testified could not, standing alone, suffice to compel a 
Board finding of coercive interrogation violative of Sec- 
tion 8(a) (1). In just the same way, President Houston’s 
inquiry to the employee insurance committee fell short 
of that intimidating inquiry forbidden by the Act. When 
Houston met with the committee in response to the em- 
ployee petition for improved insurance, he asked “where 
this insurance thing started and how it started and who 
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started it” (J.A. 19). The questions “where” and “how” 
are normal expressions of curiosity in such a situation, 
and the simple addition of “who” can hardly convert to 
oppression this incident which, of course, took place well 
before the Union’s campaign ever began. The Union 
stresses Houston’s repetition of his (unanswered) ques- 
tion at a second meeting with the committee, but that 
meeting, too, predated the Union’s campaign, and hence 
Houston’s query cannot be explained as a part of that 
unified plan to influence its employees’ votes in the rep- 
resentation election that the Board found the Company 
engaged in for the purpose of defeating the Union. 

We note in conclusion that the Board’s remedial order 
herein would not be affected were the Union correct with 
respect to any of the alleged additional 8(a) (1) viola- 
tions. The Board in accordance with its usual practice, 
has ordered the Company to abstain from the 8(a) (1) 
violations found and from “in any other manner inter- 
fering with, restraining or coercing its employees in the 
exercise of the right to self-organization, to form, join, 
or assist United Steelworkers of America, AFL-CIO, or 
any other labor organization, to bargain collectively .. . 
and to engage in other concerted activities... .” (J.A. 
220). This order, enforced by the Court, would prohibit 
not only repetition of the 8(a) (1) violations found but, 
at the least, any like or related violations in the future. 
Accordingly, should the Company hereafter unlawfully 
grant or promise pay raises, or unlawfully interrogate 
its employees, the Board’s order as enforced by this Court 
will serve as the basis for direct and effective relief. 
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CONCLUSION 


It is respectfully submitted that the Board’s findings, 
conclusions, and order are valid and proper in all respects, 
and that a decree should issue enforcing the Board’s order 
in full. It is further submitted that the Union’s petition 
for review should be denied. 


ARNOLD ORDMAN, 
General Counsel, 


DoMINICcK L. MANOLI, 
Associate General Counsel, 


MARCEL MALLET-PREVOST, 
Assistant General Counsel, 


WARREN M. DAVISON, 
JANET KOHN, 
Attorneys, 


National Labor Relations Board. 


September 1966. 
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APPENDIX 


[131] RONALD COUNARD 


was called as a witness by and on behalf of General 
Counsel and, having first been duly sworn, was examined 
and testified as follows: 


* of * * 


[136] CROSS EXAMINATION 


Q (By Mr. Hoebreckx) Your name is Counard? 
A Yes, sir. 

Q What do you do over there? A I’m a welder. 

Q In what department? A Construction shop. 

Q Have you been working on these parts you have 
been talking about? 

[1387] A Yes. 

Q Is that your regular job? A Yes. 

Q Is this what they call the sticks? A No, I’m 
with crawler boxes. 

Q Were you involved in all of these rate changes? 
A At the time I was a helper. Since then I have been 
on welding. 

Q You weren’t welding at the time these changes were 
made? A No, I was helping the men on welding. 

Q How do you know about this? A I heard them 
talking about it and I seen the piece work cards. Every 
welder, when he gets a piece work card, he fills it out. 

Q Does this piece card show a rate change? A _ Yes, 
it just shows the new price. 

Q Did it show the old price too? A No. 

Q How do you know there was a rate change? A I 
seen the old cards with the old price on before that, and 
after that, there was a new price. There was some old 
cards laying around. 

Q So you weren’t even welding during the time you 
were discussing these changes in welding rates? 
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{188] A No, I wasn’t. 

Q How do you know if you were just a helper that 
there was no change in these jobs in three years? 
A Because I talked to the men who had time studies 
on the job. 

Q Then your information is hearsay? A I seen the 
time study sheet he had. 

Q How did you get hold of it? A I just seen it. 

Q Did you have it in your hand? A No. 

Q Who had it when you saw it? A Bill Johnson. 

Q You are able to look at a time study sheet in 
someone’s hand and determine whether there had been a 
change in the job in three years? A The man said 
there was no change in the job. 

Q That’s what you were told by someone else? 
A Yes, the time study. 

Q You admit you didn’t see the time study sheet? 
A I seen it, but I couldn’t tell what was on it. 

Q How did the dispute over these rates come up at 
all? A It’s common knowledge. 

Q Tell us what you were told? How did it come up? 
[139] A I'll tell you how it came about. One morning 
I came in and Norm Stroobants told me to get parts for 
a model six crawler box, because the price was no good 
and he was going to see if he could get a raise. He ap- 
parently asked Bill Johnson for a time study. 

Q When was the last time he had worked on this same 
job on the same rate? A Continuously as long as he 
was employed there. 

Q On this identical piece? A The model six or 
twenty-five. About half the time he would be on them. 

Q What happened that made this rate bad all of a 
sudden? A It always was bad. 

Q How do you know that? A They said so. They 
couldn’t make any money. 

Q Who said that? A Norm Stroobants, Paterski 
and Bud Miller. 

Q They complained to the time study man? A Yes. 
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Q Then Johnson came down and studied the man? 
A He come down and said he was too busy for a time 
study because he was timing a lot of other jobs and 
that’s when the discussion came about, about the old 
time study that they didn’t accept three years ago. They 
[140] took it but threw it out, said it was too much time. 
The next thing I knew, Bill Johnson was down with the 
time study and gave him the raise. 

Q What happened on the next one you talked about? 
Was that the short six crawler box? A They brought 
out a new card for that too. 

Q Who was working on that job? A The same 
welders, either the short six or long sticks. 

Q They complained about that rate too? A Yes. 

Q Do you know how long that was the same? A Ap- 
parently the same. 

Q How do you know that? A That was what I was 
told. 

Q By whom? A_ By VanLaanen. 

Q And the standard twenty-five crawler box, did that 
come up about the same time? A About two days later 
I heard there was a raise on that, yes. 

Q Who did you hear that from? A Welders. 

Q Who? A I asked Virgil Schroeder and he showed 
[141] me his new card. 

Q Why were you so interested in an increase in the 
price on that job? A I was just interested. 

Q The question was why were you interested in the 
inereased rate? It didn’t effect you in any way, did it? 
A It was going to. I was going on welding. 

Q You said forty men worked on crawler boxes? 
A Off and on. If a guy has one job and runs out, he 
takes another. Sometimes there’s forty that weld. 

Q These welders do all the work in the plant? A Oh, 
no, more than that, there’s about four hundred welders, 
I believe. 

Q Is this unusual so far as you know for welders to 
complain about a rate? A No, if it’s no good they com- 
plain. They have been complaining quite awhile. 
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Q Rates have been adjusted before on circumstances? 
A No, they take a time study and if it warranted a 
raise, they give them a raise. 

Q Do you know of raises without a time study? 
A Yes. 

Q So was there anything unusual about these rate 
changes you just testified about? 

[142] A Yes. 

Q What was it? A For three years they tried to 
get a raise on them and couldn’t. 

Q How do you know that? Were you there for three 
years? A Yes. 

Q As helper in the welding department? A Yes. 

Q Had they been complaining about other rates for 
three years too? A On occasion, yes. 

Q You were working then with these same men? 
A Yes. 

Q It isn’t unusual is it, for welders to complain about 
rates? A Oh, no, not if the job is poor. 
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This reply brief is directed to certain matters 
raised by the Company and not dealt with in our 
opening brief. 

1. While acknowledging that “[t]his Court is re- 
quired to affirm the Board’s findings if supported by 
‘substantial evidence on the record considered as a 
whole,’ ” (Brief, p. 6, emphasis added), the Company 
nonetheless argues as if those findings are suspect 
because, in finding multiple violations of Section 8(a) 
(1), the Board reversed the Trial Examiner. Plainly, 
however, it is the Board that is “the agency entrusted 
by Congress with the responsibility of making find- 
ings in cases arising under the statute, and it is not 
precluded from reaching a result contrary to that of 
the Examiner” on its appraisal of the record even 
when there is evidence in support of the examiner’s 
findings. Oil, Chemical and Atomic Workers, Local 
4-248 v. N.L.R.B., U.S. App. D.C. , 862 F. 
2d 948, 945-946. 

Moreover, the significance of an examiner’s report 
“depends largely on the importance of credibility in 
the particular case” (Universal Camera Corp. v. 
N.L.R.B., 340 U.S. 474, 496), and here there is little 
conflict in the testimony as to what was done. “[T]his 
is not a case significantly affected by demeanor evi- 
dence” (Oil Workers, supra, 362 F. 2d at 946). In 
setting forth its disagreement with the Examiner’s 
ultimate determination, the Board noted that he had 
“arrived at his conclusions without full consideration 
and analysis of all the pertinent evidence in the rec- 
ord” (J.A. 208). The Board itself then went on to 
a detailed review of that evidence, and a full explica- 
tion of the basis for its inference “that in each in- 
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stance [the Company] violated Section 8(a)(1).... 
moreover, that in its totality such conduct displays a 
pattern which clearly has a cumulative effect of in- 
terfering with, restraining, and coercing employees in 
violation of the Act” (J.A. 219). The Board thus 
fully discharged its duty, and its findings, supported 
by substantial evidence as we have shown in our open- 
ing brief, are entitled to enforcement here. 

2. In arguing that the Board should not have 
found the bonus and vacation pay increase violative 
of Section 8(a) (1), the Company has actually pointed 
up the propriety of the Board’s bargaining order here. 
The Company contends, essentially, that even if these 
benefits were unlawfully granted, the violation could 
be cured subsequently and therefore should be ignored 
now. That is, the Company says that assuming the 
grant of benefits would have prevented a free and 
fair rerun election had one been directed, Board pro- 
cedures gave the Union a choice of remedies: either 
it could refuse to go to an election until after new 
unfair labor practice proceedings led to a Board order 
and Company compliance therewith, or it could go to 
an election as soon as possible but thereafter pursue 
the unfair labor practice route and remedy. By this 
argument, the Company is urging that it should have 
been permitted to buy time, i.e., to keep the Union 
out during the period necessary to process an unfair 
labor practice proceeding from charge and complaint 
to decision and enforcement decree. But the possibil- 
ity of this type of future remedy does not render a 
present remedy improper. And the further delay, 
perhaps prevention, of bargaining representation for 
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the employees which is inherent in the procedures sug- 
gested by the Company, demonstrates the appropriate- 
ness of the Board’s determination that a bargaining 
order is the only meaningful remedy for the Com- 
pany’s multiple violations that both dissipated the 
Union’s majority and destroyed the conditions for a 
fair election in which the Union could have demon- 
strated that majority. 

3. The Company’s attack upon the bargaining 
order creates unnecessary confusion. Thus, (a) it 
asserts that “an order to bargain out of logic and 
sense must presuppose a prior duty to bargain and 
a violative refusal to meet the duty” (Brief, pp. 19- 
20), and again, “Obviously, if the Board is to order 
Respondent to bargain, it must prove that Respond- 
ent had the duty to bargain” (Brief, p. 21). Both 
statements amount to nothing more than the assertion 
that the Board may order bargaining only as redress 
for a violation of Section 8(a) (5), and this, as shown 
in our opening brief (pp. 19-20), is simply not to 
the law. And the Company itself subsequently recog- 
nizes that bargaining orders do have a role to play 
in at least some 8(a) (1) cases (see its point 3, br. 
p. 26 et seq.). 

(b) Similarly off the point is the Company’s con- 
tention that the union authorization cards in evidence 
here could not form the predicate for a bargaining 
order because of the confidentiality statement con- 
tained thereon—a small-print statement at the foot 
of a card admittedly “not only an application for 
membership but an authorization also” (Brief, p. 21) 
but which the Company nonetheless refers to as a 
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Union promise to the employees “that the cards would 
not be used to establish bargaining status without an 
election” (Brief, p. 29).2 It can hardly be seriously 
contended that this card, on its face, is for an elec- 
tion only. The Company apparently treats a pledge 
of conditional secrecy as synonymous with a pledge 
that the card would be used only to obtain an elec- 
tion, although the two are profoundly different. Thus, 
even had the card asserted (in addition to its words 
of bargaining authorization, membership, and union 
shop authorization) that it would never be shown to 
anyone outside the Union, such cards signed by an 
employee majority would support a bargaining order, 
for the crucial question is: Did a majority authorize 
the Union to represent them. Whether the Union ever 
intended (or, on the other hand, ever renounced) 
seeking recognition on cards via an impartial card 
check,? the question is not how the Union had in- 
tended to prove its majority status but whether it in 
fact had that status. And the assurance on the bottom 
of the card that it would be shown to no one but “an 
Authorized Representative of the U. S. Government” 


1 General Counsel’s Exhibit M, referred to at p. 29 of the 
Company’s brief, is a blank copy of the Union’s authorization 
ecard printed at J.A. 182. Respondent’s Exhibit C, also re- 
ferred to, is a Union campaign leaflet distributed during a 
previous organizing campaign one year earlier ; for the Court’s 
convenience, we reprint R. Exh. C. as an Appendix to this 
reply brief, infra, pp. 9-11. 


2 As noted in our opening brief, n. 25 p. 27, the limited con- 
fidentiality statement at the end of the Union’s card did not 
preclude an impartial card check. 
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does not rebut the bargaining authorization plainly 
given. 

(c) N.L.R.B. v. Flomatic Corp., 347 F. 2d 74 (C.A. 
2), on which the Company relies, provides no reason 
for denying enforcement of the Board’s order here. 
Flomatic presented but a “borderline, unaggravated” 
violation of Section 8(a)(1). 347 F. 2d at 79. As 
the Second Circuit, in distinguishing Flomatic and 
enforcing Board bargaining orders, has twice termed 
it, Flomatic’s was “only a minimal Section 8(a) (1) 
violation.” Irving Air Chute Co. v. N.L.R.B., 350 F. 
2d 176, 182; N.L.R.B. v. Gotham Shoe Mfg. Co., 359 
F. 2d 684, 687. Thus, the Flomatic employer, in a 
letter distributed just prior to the election, promised 
benefits and invited his employees to deal with him 
directly rather than through a union. 347 F. 2d at 
76-77. The Company can hardly be serious in char- 
acterizing as “in fact, less flagrant” than the Flomatic 
letter its own course of conduct over the two weeks 
preceding the election beginning with the announce- 
ment of a new insurance plan; continuing through 
the convening of grievance meetings, the resolution of 
grievances, and the public announcement of these solu- 
tions; including the granting of additional benefits 
by way of unusual overtime; and culminating in the 
election eve address by the Company president to the 
employees and their wives as well in which he empha- 
sized the recent events as showing how problems could 
be corrected, emphasized the Company’s past generos- 
ity, emphasized the Union’s inability to raise wages, 
threatened the loss of perquisites such as the existing 
training program, and threatened further depriva- 
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tions should the Union be selected.* Moreover, that 
the Company sought—in the language of Flomatic— 
by its “militant opposition” to “corrupt” the secret 
election that was held and any other that might be 
held, is shown by the additional economic benefits that 
it granted while objections to the election were pend- 
ing and the Board had not yet determined whether 
or not to order a second election. “Since, then, re- 
spondent has by its own conduct made the holding of 
a free election impossible and since the Union’s loss 
of majority support is the result of respondent’s ‘ag- 
gressive or planned campaign aimed at dissipating 
union strength,’ National Labor Relations Board v. 
Flomatic Corporation, supra, at 78, the Board must 
be upheld in its choice of remedy.” N.L.R.B. v. Goth- 
am Shoe Mfg. Co., supra, 359 F. 2d at 687. 


3 The Board’s Trent Tube Co. case, 147 NLRB 588, is not in 
conflict with the Board’s holding here that Company Presi- 
dent Houston’s speech violated Section 8(a) (1). The Board 
in Trent Tube refused to set aside an election prior to which 
the employer, in the second of four pre-election letters sent to 
the employees, had stated that present benefits would not 
necessarily continue under a union contract and that “bar- 
gaining starts from scratch” (147 NLRB at 539). In reach- 
ing its result, the Board observed that there were no further 
references to the subject in the employer’s two subsequent 
letters, and gave great weight to the union’s opportunity to 
respond to the employer’s communications ‘and its actual 
responses thereto.” Id. at 540, In short, the Board found that 
the challenged statement was, in the circumstances of that 
case, both isolated and offset by the union’s pre-election 
campaigning. 
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CONCLUSION 


For the reasons set forth herein, as well as those 
in our main brief, we submit that the petition for 
review should be denied and that the Board’s order 
should be enforced in full. 


ARNOLD ORDMAN, 
General Counsel, 


DoMINICK L, MANOLI, 
Associate General Counsel, 


MARCEL MALLET-PREVOST, 
Assistant General Counsel, 


WaRREN M. DAVISON, 
JANET KOHN, 
Attorneys, 


National Labor Relations Board. 


October 1966. 
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APPENDIX 


Respondent’s Exhibit C 


STEELWORKERS LAUNCH CAMPAIGN 


At Your Request 


The Northwest Engineering Company is the only 
major construction machinery plant which is not un- 
ionized. The employees of many such unionized plants 
are members of the United Steelworkers of America. 

The advantages of effective union representation 
have been sorely missed by Northwest employees. Re- 
cently numerous requests have been received from 
many of you for the Steelworkers Union to launch a 
union organizing campaign. 


What Union Representation Means 


What would union representation mean to you? 

Without the backing of a strong effective union 
Northwest employees have nothing to say about the 
many aspects of your work and your working condi- 
tions. The only thing you can do is to humiliate your- 
self by going up, hat in hand, to see the boss about 
your problem and if the boss happens to be in a good 
mood you might get a little satisfaction—if not, then 
you are completely without any further recourse. In 
other words, you are treated like an inferior and if 
you don’t like it you can lump it. 

This is not the American way—this is not the way 
any self-respecting man wants to be treated. 

This is one of the many reasons why 80% of all 
factory workers in the United States are members of 
unions. For union representation means for them the 
assurance of being treated as human beings on an 


equal basis with management. It means that a strong 
respected union speaks up for your interests and is 
able to match the legal and technical talent of your 
company in such matters as pensions, legal require- 
ments, time studies, job classification problems, insur- 
ance costs and requirements, information on wages 
and conditions being provided at the competitor com- 
panies of Northwest Engineering as well as many 
other services. All this goes to assure you not only 
of union standards in your conditions of work—it 
also provides you with a sense of dignity and equal 
treatment as an individual and a workingman. 

That is why the Catholic Bishops of the United 
States have declared: 


“LABOR CAN HAVE No EFFECTIVE VOICE AS LONG 
As Ir Is UNORGANIZED. To PROTECT ITS RIGHTS IT 
Must BE FREE TO BARGAIN COLLECTIVELY THROUGH 


ITS OWN CHOSEN REPRESENTATIVES . . .” 

In response to numerous requests the United Steel- 
workers of America is inaugurating an organizing 
drive to bring union representation to Northwest. The 
United Steelworkers of America, one million strong, 
is the most powerful and respected union in the coun- 
try. It is famous for its record of wage gains and 
accomplishments for thousands of working people. 
Last week the Steelworkers made history again 
through its pioneering 1962 agreement in the steel 
industry which brings increased job security and pro- 
tection not only to the employees of the steel industry 
but also to thousands in other industries. 

You will find attached to this leaflet a self-addressed 
union authorization card. Sign and return this union 
card as soon as possible. As soon as a sufficient num- 
ber of signed cards are received the Steelworkers plan 
to petition the Government Labor Board for a secret- 


ballot election. These cards are kept strictly confiden- 
tial. Get your card in today and help make Northwest 
a better place to work. 


Sian & Mart A UNION CARD 


WU. 5. GOVERNMENT PRINTING OFFICE; 1966 236015 344 
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STATEMENT OF QUESTIONS PRESENTED 


Northwest Engineering Company (hereinafter referred 
to as the ‘‘Company’’) accepts the Statement of Questions 
Presented as set forth in the brief of the National Labor 
Relations Board (hereinafter referred to as the ‘‘Board’’). 
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IN THE 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18921 
UNITED STEELWORKERS OF AMERICA, AFL-CIO, 
Petitioner, 
Vv. 
NATIONAL LABOR RELATIONS BOARD, RESPONDENT, and 
NORTHWEST ENGINEERING COMPANY, 
Intervenor. 


No. 20211 
NATIONAL LABOR RELATIONS BOARD, 
Petitioner, 
Vv. 
NORTHWEST ENGINEERING COMPANY, RESPONDENT, and 
UNITED STEELWORKERS OF AMERICA, AFL-CIO, 
Intervenor. 


On Petition for Review and Petition for Enforcement of an 
Order of the National Labor Relations Board 


BRIEF FOR NORTHWEST ENGINEERING COMPANY 


COUNTERSTATEMENT OF THE CASE 


The Company accepts the Board’s Counterstatement of 
the Case, except as to the following believed errors and 
omissions and except as to other facts not adverted to 
by the Board, which are set forth in the Argument: 
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That the Company had made its final decision by 
March 16, 1963 on the coverage of the new insurance 
plan (Bd. brief, p. 5). The only testimony cited for 
this alleged fact is J.A. 83-86. See, infra, pp. 7-8. 


That Vice President Libert initiated two meetings 
with groups of employees in order to inquire into 
and discuss grievances of the men (G.C. brief, p. 5). 
The only testimony cited for this alleged fact is 
J.A. 212, 6-7, 8, 10, 76. See, infra, pp. 9-10. 


That the Company did not schedule any Saturday 
work after the election on May 8, 1963. The uncon- 
tradicted testimony of General Counsel’s own wit- 
nesses is that the week before the hearing Christen- 
gen worked 53 hours and 58 hours the two weeks 
before that (J.A. 50-51). See, infra, pp. 11-12. 


SUMMARY OF ARGUMENT 


The employees, in a secret ballot election requested by 
the Union, agreed to by the Company, and conducted by 
the Board, voted against union representation. The Board 
in its decision and order seeks to veto the employees’ 
election decision because: the Company announced before 
the election revised insurance coverage which was an out- 
growth of spontaneous employee demands made before 
the Union attempted to organize; two of the Company’s 
customary grievance meetings occurred before the election; 
the Company settled some complaints raised by the em- 
ployee representatives at the meetings; the Company 
scheduled overtime among a few employees, which was 
worked at their option, both before and after the election; 
a Company officer made a speech at a theater attended 
voluntarily by the employees which did not exceed the 
ambit of legitimate expression of opinion; a bonus was 
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paid to employees after the election but consistent with 
a policy established over a period of 22 years; and vaca- 
tion pay was changed after the election. All of this con- 
duct relied on by the Board occurred in an atmosphere 
unpolluted by union animus. Under these circumstances, 
the conduct in question, which was either economically 
motivated or dictated by the necessity to maintain the 
efficient operation of the plant, cannot reasonably be cal- 
culated to have interfered with the free exercise of rights 
guaranteed employees by the Act. 


This characterization of the facts cannot be discounted 
as simply advocacy because it appears to be too innocuous. 
Biased or overstated it is not, since it sets forth exactly 
the findings and conclusions of the Trial Examiner after 
having personally observed the demeanor and credibility 
of witnesses from whose testimony believable and reason- 
able inferences must be drawn. 


The Board seeks to overturn the employees’ rejection 
of the Union tallied in a Board conducted election and 
substitute an alleged majority status based upon authoriza- 
tion cards gathered at the behest of union organizers in 
a short, whirlwind campaign among over 700 employees. 
The Board’s yardstick of choice does not even measure 
the employees’ choice concerning union representation. The 
Union clearly represented to the employees that the signed 
cards would be used only to secure an NLRB representa- 
tion election. A contrary conclusion ignores the clear 
meaning of printed word. 


The Board’s conclusion that the authorization cards were 
proven authentic operates as a denial of due process. The 
manner by which this conclusion was reached ignores the 
elemental statutory rule that the burden of proof is upon 
the General Counsel and not the Respondent. Thus, [e- 
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spondent’s failure to disprove the fact does not relieve 
General Counsel of its burden to prove the fact. Acceptance 
of over 450 cards en masse because this is the most de- 
sirable, practical, or expeditious procedure does not justify 
the disregard of the statute or the rules of evidence. The 
proof of the cards’ authenticity in this manner, without 
the submission of some evidence of genuineness, operates 
as a denial of due process of law. 


Even assuming that the Union enjoyed a provable, un- 
trammeled, valid, and uncoerced majority status, the 
Board’s attempt to remedy the only alleged violation— 
§8(a)(1)—by the imposition of a bargaining order is a 
further denial of due process and will frustrate, rather 
than effectuate, the employees’ statutory right to join or 
refrain from participating in concerted activities. A bar- 
gaining order presupposes that at some time in the course 
of events Respondent had the duty and obligation to recog- 
nize the majority status of the Union and commence bar- 
gaining. If there never existed a duty to bargain, due 
either to the absence of a valid majority status or the 
presence of a good faith doubt of the alleged majority 
status, then a bargaining order would not be justified. 
Whether Respondent ever had a duty to bargain was 
neither put in issue nor litigated and, under the cireum- 
stances of this case, never could have been, because any 
such charge would have been barred by $10(b). The 
Board’s circumvention of the statutory mandate in this 
regard denies Respondent due process of law. The Board 
attempts to remedy this obvious injustice by making the 
bare conclusion that the alleged unfair labor practices in- 
volve conduct in derogation of the principles of good faith 
collective bargaining. This only means that an employer 
in bad faith declined to recognize and bargain with a 
union. See, John P. Serpa, Inc., 155 NLRB No. 12 (1965). 
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But, the issue encompassing Respondent’s duty to bargain 
collectively has never been litigated. 


The enforcement of the requested affirmative action 
would deprive Respondent from ever exercising its right 
to litigate this point. The fact that only a §8(a)(1) viola- 
tion is being remedied does not justify relieving General 
Counsel of its burden of proof, especially where the election 
result would first have to be nullified. A bargaining order 
remedy is ‘‘strong medicine’’ and cannot be granted, since 
the acts and conduct here in issue are, in any event, neither 
‘flagrant’? nor ‘‘aggravated’’ and do not stem from an 
“ageressive or planned campaign aimed at dissipating 
union strength by resort to threats, discharges, or refusals 
of recognition.’’ A bargaining order in this case, es- 
pecially when the Union could not demonstrate majority 
status at the polls, would frustrate the policies of the Act 
here to be enforced. The Union’s requested additional 
remedy cf damages should not be considered seriously, 
since it is beyond the Board’s jurisdiction to levy punish- 
ment or penalties. The Board does not have the authority 
to judge what terms should be, or in this case should 
have been, agreed to, nor can it compel parties engaged 
in collective bargaining to make concessions or agreements. 
The remedy requested by the Union presupposes that an 
increase in benefits would have resulted from negotiations. 
This supposition cannot be made since it is based on mere 
suspicion. 


ARGUMENT 
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1. There is Not Substantial Evidence on the Record as 
a Whole which Supports the Board’s Finding that 
Respondent Violated Section 8(a)(1) of the Act. 


While the Trial Examiner, who saw the witnesses, ob- 
served their demeanor, and evaluated their credibility from 
face-to-face confrontation, found from all of the evidence 
no violation of $8(a)(1) of the Act, the General Counsel 
urges this Court to sustain the Board’s findings based 
upon resolutions of conflicting testimony. General Counsel 
claims that to determine the outcome of the pending elec- 
tion, Respondent instituted an insurance plan previously 
withheld, initiated grievance meetings, settled grievances, 
gave unusual overtime, gave a speech, and, after the Union 
lost the election, gave a bonus and increased vacation pay 
(G.C. brief, p. 11). These were essentially the findings of 
the Board as it overruled the Trial Examiner (J.A. 207- 
221), although General Counsel has overlooked the portion 
of the Board’s order that also aims at threats Respondent 
was held to have made. (See Order, par. 1(b); J.A. 220). 


This Court’s duty and authority upon this petition for 
enforcement is set forth in $10(e) and (f) of the Act as 
interpreted in Universal Camera Corp. v. NLRB, 340 
U.S. 474 (1951) and subsequently refined. This Court is 
required to affirm the Board’s findings if supported by 
‘substantial evidence on the record considered as a whole.”’ 
Contradictory evidence must be taken into account in de- 
termining whether the substantiality test is met. This 
Court is not barred from setting aside the Board’s decision 
when it cannot conscientiously find the evidence supporting 
the decision is substantial. The ‘‘record considered as a 
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whole’’ includes the Trial Examiner’s decision and if the 
Board does not follow his decision on questions of fact, 
it must make clear the basis of its disagreement. Ozl, 
Chemical & Atomic Workers, Local 4-243 v. NLRB (Allied 
Chemical Corp.), ‘App. D.C. ....... 362 F.2d 943, 53 
LC 11, 259 (CA DC, 1966). 


Insurance: The Trial Examiner found that there was 
‘‘not the slightest evidence in the record to support’’ the 
claim that Respondent had put the improved insurance 
plan into effect for the purpose of influencing the out- 
come of the election (J.A. 165). He noted that employees 
had brought the matter up spontaneously about five months 
before the election (J.A. 163); that several meetings were 
held; that the employees voted on it; and that it went 
into effect when the old plan expired on May 1, 1963 
(J.A. 164-165). 


The Board overturned the Trial Examiner’s findings 
apparently on two grounds. It claimed that the Company 
had also made inquiries in regard to revising the insurance 
coverage prior to the employees’ petitions for revision 
(J.-A. 209). The Board failed to mention, consider, or 
weigh the obvious fact that this was also prior to any 
union activity. In addition, no reasonable man can infer 
anything from this fact except that Respondent was at- 
tentive to this phase of its business. That an employer 
is reviewing its employees’ insurance plans prior to any 
union activity augers no violation of the Act or inference 
of violation. 


Secondly, the Board claimed that Respondent had 
reached a final decision on coverage prior to its meeting 
with employees on March 16 and withheld this information 
for over a month (J.A. 209). This was said to also be 
based upon the uncontroverted testimony of Bernice Camp- 
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bell. But a reading of this testimony merely shows that 
by early or middle March Respondent had only decided 
what coverage it wanted—what risks insured. ‘‘We (then) 
asked them (insurance companies) for quotes.”’ (J.A. 86). 
From this testimony, it is respectfully submitted, there is 
no evidence to conclude, as the Board did, that the Trial 
Examiner was in error in saying there was not the slightest 
proof and in all events, General Counsel had not met the 
statutory burden of a preponderance of evidence. ‘And in 
fact, General Counsel’s own witness, Wellens, corroborated 
Campbell in many of the essential points (J.A. 22-23). 


Grievance Meetings: The Trial Examiner found that 
the claim that Respondent interfered with its employees’ 
rights by holding grievance meetings was unsubstantiated 
(J.A. 166). He noted that these meetings, like the insurance 
matter, arose spontaneously at the request of the em- 
ployees (J.A. 167). These meetings had been held in the 


past and this was established by Respondent’s testimony 
and corroborated by General Counsel’s own witness (J.A. 
166; see, J.A. 15-16). The Trial Examiner found no anti- 
union animus to motivate his drawing any ulterior in- 
ference from the facts and again noted the lack of a pre- 
ponderance of proof by General Counsel because he called 
only one witness, whereas the rebuttal along with the 
corroboration led him to his inescapable conclusion (J.A. 
167). 


The Board overturned the Trial Examiner by first find- 
ing ‘‘a marked degree of hostility toward the Union,”’ 
based upon its drawing inferences and voicing suspicions 
contrary to those of the Trial Examiner. There is no 
substantive evidence in the record of hostility to the Union, 
unless Mr. L. E. Houston’s speech to employees can be 
said to transcend his constitutional and statutory liberties 
of speech. See, infra, pp. 13-16. In all events, to anyone 
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who has observed unfair labor practice decisions over any 
space of time, it should be difficult to say that this record 
considered as a whole shows ‘‘a marked degree of hostility 
toward the Union.’’ It must be remembered that Respond- 
ent has seen several elections in its plant before and wit- 
nessed several union organizational campaigns. (See, Resp. 
Exs. L, M, N, and O [not printed]). That Respondent is 
not a neophyte to union relations is admitted; it is realistic 
from experience, but ‘‘markedly hostile’? to unions, it is 
not. 


Secondly, the Board found that ‘‘the meetings of April 
22 and 30 were initiated by Respondent’? (J.A. 212). 
General Counsel reiterates this misstatement (G.C. brief, 
p. 11). The plain, unvarnished truth is, as the Trial Ex- 
aminer found from the credible testimony, that the em- 
ployees initiated the meetings (J.A. 165, 167)? and that 
the matters discussed, settled, or investigated were of a 
minor nature which could not reasonably have affected a 
vote among a unit in excess of 750 employees.? Further- 


1As noted supra, General Counsel’s contrary authority is J. A. 
212, 6-7, 8, 10, 76. It is noted that J.A. 212 is the Board’s finding 
which is contrary to the Trial Examiner’s finding to the contra 
(J.A. 167), which is not cited although it too constitutes part of 
the record. Oil, Chemical & Atomic Workers v. NLRB, supra. 
J.A. 6-7 merely contains the stipulation that two “grievance meet- 
ings” were held. J.A. 8 is Libert’s testimony that the meetings were 
initiated by the employees. J.A. 10 does not bear on the issue of 
who initiated the meetings — only what transpired. J.A. 76 is 
Libert’s denial that he selected employees, and that he asked fore- 
men to ask the employees who wanted the meeting to select others 
from each department. 


2 Corrected one rate in the assembly shop (J.A. 9); corrected a 
slow-up in delivery of parts, and an overtime complaint (J.A. 10-14). 
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more, meetings of this type were not newly started be- 
cause of this particular union campaign. Libert testified 
they had been held ‘‘many times in the past,’’ ‘‘whenever 
they wished it’’ (J.A. 12). The Board’s seizure upon the 
suggestion by the cross-examiner that the last meeting was 
a long time ago (J.A. 212) must also be weighed as the 
Trial Examiner did (J.A. 166) with the witnesses’ state- 
ments that these meetings were held ‘‘maybe one or two 
every year’’ and ‘‘many times in the past’’ (J.A. 12). 


But, in all events, the Act does not require, nor should 
it require, that an employer, even in the height of an 
organizational campaign by a union, ignore, rebuff, or 
disregard grievances of its employees. This Court has 
earlier said: 


“Certainly it cannot be claimed that an employer would 
be guilty of an unfair labor practice because he treated 
his employees well in order to forestall a union move- 
ment.’? Peter J. Schweitzer, Inc. v. NLRB, 79 App. 
D.C. 178, 144 F.2d 520 (CA, DC, 1944). 


and the same view has been expressed in other circuits, 
thusly : 


‘“‘Certainly it cannot be laid down as a governing rule 
that during a union campaign, management must deny 
to its employees increased advantages which in the 
absence of the campaign would be granted.’’ NV. LEB v. 
W. T. Grant Co., 208 F.2d 710 (CA-4, 1953). See, also, 
NLRB v. Cleveland Trust Co., 214 F.2d 95, 100 (CA-6, 
1954) ; NLRB v. The Newton Co., 236 F.2d 438 (CA-5, 
1956). 
Nor has this axiom been changed by the recent rule of 
the Supreme Court in NLRB v. Exchange Parts Co., 375 
U.S. 405 (1964), for there: 
‘The precise issue is whether ($8(a) (1)) prohibits the 
conferral of such benefits, without more, where the 


employer’s purpose is to affect the outcome of the 
election.”’ (P. 458) (Emphasis added) 
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In the case sub judice there is no evidence that any such 
purpose can be attributed to the employer. All that can 
be found to support such a bold suspicion is the bold 
assertion of the Board in defiance of the Trial Examiner’s 
finding to such fact. 


Overtime: The Trial Examiner found a lack of ‘‘pre- 
ponderance of the credible, probative, and substantial evi- 
dence’’ to prove that overtime was granted to the stock- 
room in order to influence the vote, and found that, on 
the contrary, the evidence preponderated that Respondent 
was acting and motivated by its past business practices 
for business purposes (J.A. 175). 


The Board overturned the Trial Examiner’s findings by 
seizing upon the incidental fact that some employees were 
washing windows and the job has never been finished 
(J.A. 213). It should be noted that the Trial Examiner 
specifically found that Respondent’s employees had not 
worked an undue amount of overtime during the spring 
of 1963 and the Board did not reverse this finding (J.A. 
213, fn. 13). 


The record taken as a whole shows without contradiction 
there are three divisions of the stock room: movers, dis- 
tributors, and wrappers. There are approximately eight 
movers and eighteen distributors (J.A. 30-31). Le Mere 
is a mover. He claimed he worked 45 hours until two 
weeks before the election when he worked 50 hours by 
putting in 5 hours on Saturday mornings. He then went 
back to 45 hours. On cross examination he admitted his 
claim of 45 hours was a top of the head average (J.A. 
172-173). On the Saturdays before the election, Le Mere 
did his usual work of receiving stock and putting it in 
bins (J.A. 30). He saw the distributors doing a number 
of different jobs—‘‘some washing windows, some washing 
lights, some helping us put stock into bins—.”’ (J-A. 31). 
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Christensen, the other witness on this facet for General 
Counsel, worked at his usual job of putting away stock 
(J.A. 48). To be sure some custodial work was done. 
Christensen admits the floor is swept once a week (J.A. 
50), and his department regularly does it. Moreover, this 
department cleans lights. ‘‘This particular time’’ Christen- 
sen was not assigned to do that job but it would not have 
been unusual for him to do it (J.A. 50, 65). In the week 
before inventory was taken Christensen had worked 58 
hours; he worked 58 hours the next week and 53 hours 
the next (J.A. 50-51). 


On the basis of this equivocal, unclear, and contradictory 
testimony, it is respectfully submitted that the Trial Ex- 
aminer performed his statutory duty and found no pre- 
ponderance of evidence to establish a violation. Nowhere 
in this record is there a showing that the overtime was 
predominantly ‘‘make work’’ for there is no testimony 


of how many men were washing windows even if that is 
assumed to be ‘“‘make work.’? That some of the crew 
washed windows is explained by the only reasonable way 
it can be explained—idle men are put to work (J.A. 213)3 


3General Counsel’s statement in its brief at p. 6 that “most of 
(26 stockroom employees) were assigned to custodial work rather 
than their regular duties” is not substantiated in the record. Of 
the eight movers, the only one who testified did his normal work 
on the two Saturdays in question (J.A. 30). Of the eighteen dis- 
tributors, on the two Saturdays in question “we had one group 
sweeping the floor, one group washing windows, and one group 
putting away stock” (J.A. 48). First, overtime is voluntary (J.A. 
32) and employees are solicited to work on Saturdays (J.A. 65). 
General Counsel never proved how many employees came in on 
these two Saturdays or how many were in these “groups.” Sweep- 
ing, washing lights, and putting stock in bins are not unusual or 
entirely custodial. It is submitted that General Counsel has taken 
a liberty of zealous advocacy that the record does not support. 
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The plausibility of this explanation is strengthened by 
the uncontradicted testimony that keeping the plant clean 
is a normal operation or responsibility (J.A. 65, 175). 


Miscellaneous Matters: Although the General Counsel 
tried to prove other incidents of alleged interference by 
changing rates in the tool room, structural shop, fixture 
rates, and assembly department, the Trial Examiner re- 
viewed all the surrounding facts pertaining to these inci- 
dents and found no merit (J.A. 168-172). The Board made 
no findings on these incidents and they form the basis for 
the Union’s petition for review. 


L. E. Houston Speech: The fact of the speech is com- 
pletely stipulated (J-A. 6) and fully reproduced at J.A. 
195-205. Neither the Board nor General Counsel point out, 
emphasize, or prove that the speech was other than off 
Respondent’s premises, was not paid time, was voluntarily 
attended by employees and their wives, and, in short, was 


not the typical ‘‘captive audience’’ situation. 


At the outset it must be noted that Respondent’s con- 
stitutional liberty of free speech and its statutory right 
under §8(c) of the Act are involved. 


‘Free discussion concerning the conditions in industry 
and the causes of labor disputes appears to us in- 
dispensable to the effective and intelligent use of the 
processes of popular government to shape the destiny 
of modern industrial society.’? Thornbill v. Alabama, 
310 U.S. 88, 103 (1940). 
This statement of broad judicial protection to the funda- 
mental right of free speech was reiterated in Thomas v. 
Collins, 323 U.S. 516 (1945). And it has been said that 
Congress in adding §8(c) to the Act in 1947 merely em- 
bodied the rule of that case into the Act. NLRB v. LaSalle 
Steel Co., 178 F.2d 829 (CA-7, 1949). So long as the free 
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speech ‘‘contains no threat of reprisal or force or promise 
of benefit,’’ the expression or dissemination of ‘‘any views, 
argument or opinion”’ ‘‘shall not constitute or be evidence 
of an unfair labor practice under any provisions of this 
Act?’ and the Supreme Court has expressly held accord- 
ingly that it cannot be relied upon to make otherwise legal 
conduet illegal. See, NLRB v. Exchange Parts Co., supra, 
p. 460, fn. 3. According to Board theory, however, the 
§8(c) proviso is inapplicable to the issues involved in 
objections to an election.* 


The issue is simply, then, does the speech contain a 
threat of reprisal or force or promise of benefit? Read as 
a whole, and considering the off-premises, voluntary attend- 
ance presentations, this speech cannot be said to transcend 
the bounds of legitimate argument, for, as this Court has 
previously stated: 


‘“‘We recognize that a union election campaign is usual- 
ly not conducted in a drawing room atmosphere. The 
Act does not proscribe vigorous and even colored ex- 
pressions and predictions by heated participants on 
both sides, but neither does it confer a license to make 
an assertion of a specific and critical fact which is 
drawn from thin air.’’ International Union of Electri- 
cal, Radio and Machine Workers, AF L-CIO v. NLRB, 
eccces App. D.C. ...----; 289 F.2d 757, 763 (CA DC, 1960) 
(Emphasis added) 


4See, Dal-Tex Optical Co., 137 NLRB No. 189 (1962). Ac- 
cordingly, assuming arguendo the propriety of the Board’s policy, 
and assuming arguendo Houston’s speech destroyed “laboratory 
conditions,” the speech could serve as a basis for setting aside the 
results of an election in order to hold another, but it could not 
be the basis for affirmative order requiring Respondent to bargain 
to expunge an unfair labor practice. 
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Respondent must be regarded as a rightful contestant 
for its employees’ loyalty in an election. Texas Industries, 
Inc. v. NLRB, 336 F.2d 128, 130 (CA-5, 1964). His right 
to argument and the dissemination of his views include 
the right to ‘‘vigorous and even colored expressions’”® 
and to express ‘‘ ‘argument’ in support of such opinion.’ 
Measured against statements which have passed judicial 
muster in these and other decisions, L. E. Houston’s speech 
must be said to fall far short of the prohibitions of the 
Act.? 


Those portions of the speech which the Board singles 
out for treatment—even taken out of context—do not 
contain a threat of reprisal or force or promise of benefit. 
The reference to strikes, knocked heads, damaged homes, 
etc. must be understood with reference to occurrences in 
Kohler, Wisconsin, with which this Court is intimately 
familiar. Predictions of reduced earnings by reason of 
harassment, continued improvement if the employees do 
not vote the union in, the possibility of difficult bargaining, 
delays, and strikes (J.A. 214-216) are just that—predic- 
tions, opinions, argument, and expression of views. A 
statement that the facts of life, i.e., a certified union, may 


5 Int'l. Union of Electrical, Radio & Machine Workers, AFL- 
CIO v. NLRB, supra, p. 763. 

® Suprenant Mfg. Co. v. NLRB, 341 F.2d 756, 759-760 (CA-6, 
1965). 


™NLRB v. Burns Detective Agency, Inc., 346 F.2d 897 (CA-8, 
1965) ; Union Carbide Corp. v. NLRB, 310 F. 2d 844 (CA-6, 1962) ; 
NLRB v. Transport Clearings, Inc., 311 F.2d 519, 523 (CA-S5, 
1963) ; Wellington Mill Division, West Point Mfg. Co. v. NLRB, 
330 F.2d 579 (CA-4, 1964) ; NLRB v. Laars Engineers, Inc., 332 
F. 2d 664 (CA-9, 1964); J. S. Dillon & Sons Stores Co., Inc. v. 
NLRB, 338 F.2d 395 (CA-10, 1964). 
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bring about certain consequences is a protected statement. 
A statement that the employer will invoke policies of de- 
lay, frustration, harassment, penalty, ete. is not protected. 


“The first kind of a statement is protected by Section 
8(c) but the latter type of statement constitutes an 
unfair labor practice under Section 8(a)(1).”’ NLRB 
v. Morris Fishman and Sons, Inc., 278 F.2d 792, 796 
(CA-3, 1960). 
Even the quotes which General Counsel adds to the argu- 
ment (G.C. brief, pp. 8, 16) that ‘‘union collective bargain- 
ing starts fresh’? has previously been held by the Board 
not to constitute a violation of §8(a)(1). See, Trent Tube 
Co., 147 NLRB 538 (1964) (‘‘bargaining starts from 
scratch’’).® 


Post-Election Changes: After the employees had voted 
for no union on May 8, 1963, the Company continued to 
manage its affairs as it had in the past. The Trial Ex- 
aminer meticulously reviewed each of these events and 
found no violation conduct. 


Respondent admittedly has been paying employee 
bonuses since 1936. These bonuses were not paid every 
year; there are lapses of 5 years, 1 year, 2 years, 8 years. 
The bonus announced in June, 1963 was the first bonus 
in three years. It was to be payable in 1964 (J.A. 217; 
167-168). The Trial Examiner noted that the announce- 
ment came six weeks after the election, so it obviously could 
not have affected the results and therefore was not a 
grounds for setting the election results aside. Since the 
Respondent had been doing this periodically for over 20 


8 Note that this holding arose in a representation case where the 
test of permissibility is said by the Board to be less strict than in an 
unfair labor practice case. Dal-Tex Optical Co., supra, fn. 4. 
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years it hardly constituted something new or unique in 
employer-employee relations so as to constitute the basis 
for an independent §8(a)(1) violation. 


The change of vacation pay stands on the same ground. 
It was announced late in July, 1963 so it could not affect 
the results of an election in May, 1963. Standing alone, 
it does not constitute an independent §8(a)(1) violation. 


The Board overturns the Trial Examiner on grounds 
which, it is submitted, are totally irrelevant. First it says 
that objections were pending and these changes came when 
the Board might order a new election (J.A. 218). But 
neither of these incidents could possibly be a ground for 
setting the election aside in the first place. If the election 
were set aside and the Union claimed these two improve- 
ments constituted unfair labor practices and the Union 
waived them in advance as a ground for setting aside the 
results of the forthcoming election,® the election would 
proceed as normal. If the Union did not waive the effect 
of the charges, the effect would be cured by compliance 
with a Board order, and then the election held. The 
giving of a waiver in such case does not preclude subse- 
quent prosecution for the alleged violation. Therefore, the 
fact that objections were pending and another election 
could be ordered is no basis whatsoever for claiming, as 
the Board does, that this timing was consequential. 


Secondly, the Board states that the burden was on the 
Respondent to prove its justification was ‘‘other than the 
election.”? (J.A. 218) The Act makes it very clear that 
the burden is not on Respondent to disprove an illegal 
motive by a preponderance of proof. Act, §10(c); NLRB 
v. National Die Casting Co., 207 F.2d 344 (CA 7, 1953); 


°Cf, Wm. L. Hoge & Co., 103 NLRB 20 (1953). 
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Ore-Ida Potato Products, Inc. v. NLRB, 284 F.2d 542 (CA- 
9, 1960). Moreover, to state that Respondent’s motivation 
was the election recites no nexus for a finding of inter- 
ference. How long after an election must an employer 
maintain exact status quo? In both NLRB v. Amboz, Inc., 
357 F.2d 138 (CA-5, 1966), and Imco Container Co. v. 
NLRB, 346 F.2d 178 (CA-4, 1965), it was held that post- 
election economic improvements should not be condemned 
as to do so unnecessarily and seriously curtails the rights 
of employers and employees. It is respectfully submitted 
that the Board is attempting to walk both sides of the 
street at this point. It walks on one side saying post- 
election improvements are to be condemned. It then walks 
the other side saying its order should not be construed 
as requiring Respondent ‘‘to vary or abandon the changes 
in conditions of employment which it has made, ... ”’ 
(J.A. 219, fn. 20). Condemnation of the Respondent in 
view of this equivocation should not be enforced. 


2. The Board’s Order to Bargain 


This Court, in Joy Silk Mills, Inc. v. NLRB, 87 App. 
D.C. 360, 185 F.2d 732 (CA, DC, 1950), cert. den., 341 US. 
914, commenced a trend of decisions to the effect that 
where an employer refuses to bargain with a union when 
it is under an obligation to do so in order to bide time 
for the purpose of dissipating the union’s majority status, 
the Board upon the filing of complaint alleging a violation 
of $8(a)(5) of the Act may order the employer to bargain 
with a union, even though the union has earlier lost the 
election. 


More recently, in Int’l. Union of Electrical Workers v. 
NLRB (S.N.C.), App. D.C. .....-++ , 352 F.2d 361 (CA, 
DC, 1965), cert. den., 382 U.S. 902, Int’l. Union, UAW v. 
NLRB (Aero Corp.), App. D.C. ..---.++ Aree F.2d ..... -» 
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53 LC 11, 293 (CA, DC, 1966), this Court reaffirmed its 
prior decision where there was a complaint alleging a 
violation of $8(a)(5). This Court is now asked to enforce 
an order to bargain where the Respondent was never 
charged with a violation, nor was a violation found of 
§8(a) (5). 


(a) Respondent Denied Due Process 


The Board attempts to circumvent this entire issue by 
stating that Respondent has not been found to have vio- 
lated $8(a)(5) of the Act; that the remedy of an order to 
bargain can be issued without having found that there 
has been a refusal to bargain; that the remedy is to cure 
violations of $8(a)(1). It claims that this Court’s decision 
in Local 152, ILB.T. v. NERB, 120 App. D.C. 25, 343 F.2d 
307 (CA, DC, 1965) sustains this contention. (G.C. Brief, 
pp. 19-20). 


First, it should be noted that the Board’s reliance on 
Local 152, supra, is misplaced, for the Board sought en- 
forcement of its decision and order remedying a $8(a) (5) 
violation. 


Secondly, in order to issue an affirmative order re- 
quiring an employer to bargain under the rationale of 
Joy Silk and its coterie, the Board must perforce first 
find that an employer refused to bargain when it had an 
obligation to do so. Upon demand an employer is required 
to bargain unless, inter alia, he has a good faith doubt 
as to majority status. If he has no such doubt, and delays 
so that his unfair labor practices dispel the majority, upon 
finding a refusal to bargain he can be ordered to bargain 
despite the then minority status of the union. 


Respondent is not suggesting that, in general, particular 
remedies are wedded to particular violations. (See, G.C. 
Brief, pp. 20, fn. 14). But the important thing is that an 
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order to bargain out of logic and sense must presuppose a 
prior duty to bargain and a violative refusal to meet the 
duty. 

If there was a duty on the part of Respondent to bar- 
gain, when did that duty arise? It must have arisen on 
March 7, 1963, when the Union demanded recognition 
(J-A. 244). Respondent failed in that duty if it sought 
delays in order to subvert the Union’s majority status. Its 
violation of the Act, then, is a refusal to bargain on 
March 7, 1963. 


Section 10(b) of the Act specifically provides that ‘‘no 
complaint shall issue based upon any unfair labor practice 
occurring more than six months prior to the filing of the 
charge with the Board ... ’’ No charge filed in this 
matter, and no allegation in any complaint has claimed 
Respondent failed to meet its duty to bargain or that 
Respondent subverted Board processes. Respondent, never 


having been alleged to have had the duty to bargain on 
March 7, 1963, has consequently never been under the duty 
to assert its defenses showing there was no such duty at 
that time. Nevertheless, Respondent submitted document- 
ary evidence of prior elections which petitioning unions 
lost after they had claimed the right to be recognized: 
(Resp. Exs. L, M, N and O (not printed)). This is an 
obvious basis for good faith doubt of any majority status 
claim. NLRB v. Johnnies Poultry Co., 344 F.2d 617 (CA-8, 
1965) ; NLRB v. Hannaford Bros. Co., 261 F.2d 638 (CA-1, 
1959). 


In Int’l. Union, UAW v. NLRB (Aero Corp.), supra, 
this Court stated that the Board must establish an unfair 
labor practice occurring within the six month period pre- 
ceding the service of the charge. There it was said that 
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the refusal to bargain was continuing and therefore the 
charge of refusal to bargain timely. Here there has never 
been a charge of refusal to bargain in the first place. 


It is respectfully submitted, therefore, that the Board 
has acted beyond and without its statutory authority in 
violation of $10(b) of the Act, and then denied Respond- 
ent due process of law in violation of the Fifth Amendment 
to the Constitution of the United States. 


(b) Cards Are Not Unequivocal Proof of Majority Status 


Obviously, if the Board is to order Respondent to bar- 
gain, it must prove that Respondent had the duty to 
bargain. Respondent had the duty to bargain on the date 
of demand only if the union had received from an un- 
coerced majority of the employees in an appropriate unit 
the unmistaken authority to bargain collectively for them 
and Respondent did not have a good faith doubt as to 
such claim of majority status. See, John P. Serpa, Inc., 
155 NLRB No. 12 (1965). 


It should first be noted that on March 7, 1963, the union 
was not prepared to prove its majority status even if 
every employee in an appropriate unit had signed the 
card (J.A, 132). While the card was not only an appli- 
cation for membership but an authorization also, it con- 
tained the legend in bold type: ‘‘This card when signed 
will be shown to no one except an authorized representa- 
tive of the U. S. Government.’’ Had the union offered a 
card check to prove majority status, it would have abso- 
lutely violated a representation it had made in writing as 
an inducement to obtain signatures. Under such circum- 
stances, the cards now offered by the Board are not ‘‘dual 
purpose’’ cards, but plainly ‘‘single purpose’’ cards—i.e., 
cards with the single purpose of obtaining an NLRB 
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election. This is what the shop talk was, as General Counsel 
concedes at p. 28 of his brief. Cards obtained for election 
purposes only are not acceptable, unequivocal proof of 
majority status. NLRB v. Koehler, 328 F.2d 770 (CA-7, 
1964); Englewood Lumber Co., 130 NLRB 394 (1961). 
The record is devoid of evidence that the Union represented 
that they were obtained for any other purpose. Under 
the very rule enunciated by this Court and cited by General 
Counsel at p. 27 of his brief, parol testimony would not 
be allowed to contradict the written word of the card. That 
written word said the card would be shown to Government 
representatives only, and this is its proclaimed and 
unequivocal destiny. Perhaps under other circumstances 
this representation was harmless, but: 


“¢ | it ceases to be harmless when the cards, as in 
this case, become equivalent to votes.’ NLRB v. 
Gorbea, Perez & Morell, S. en C., 300 F.2d 886, 888 
(CA-1, 1962) (recognition order set aside, 328 F.2d 
679). 
And the union obviously was not going to rely on the 
cards to prove majority status, because on the very same 
day it demanded recognition it filed a petition for an 
election without waiting for a response to its demand. 


(c) Authenticity of Cards Not Proven As Required by 
Act: Due Process Denied 


Section 10(b) of the Act requires that insofar as prac- 
ticable the rules of evidence applicable to the district 
courts of the United States shall be used. 


The Board in affirming the Trial Examiner claims that 
since Respondent had the cards in question in its possession 
prior to the hearing and did not come forth at the hearing 
to disprove the authenticity of the cards, we must now 


23 


assume the cards are genuine, duly authenticated and 
properly in evidence despite Respondent’s strenuous and 
continuous objections. 


Again, we respectfully remind this Court that the burden 
is always on the Board to prove the case, not on the 
Respondent to disprove. 


Secondly, the role in which the Board has cast Respondent 
is that of a party who has been served with a demand to 
admit or deny and not having denied is deemed to have 
admitted. The Board has asserted itself that the Act 
does not authorize pretrial discovery procedures. Chambers 
Mfg. Corp., 124 NLRB 721 (1959), enf’d., 278 F.2d 715 
(CA-5, 1960). And the Board’s affirmance of the Trial 
Examiner’s reliance on NLRB v. Taitel, 261 F.2d 1 (CA-7, 
1958) does not cure the complete lack of proof because 
there the Court specifically noted that the genuineness of 
the cards was not an issue. Here, Respondent specifically 
and expressly would not and did not agree to the genuine- 
ness of the cards. It was the burden of the Board to 
prove authenticity. 


The Board claims that it did so as far as practicable 
because it would be impractical to obtain ‘‘individualized 
proof of each and every card separately.’’ (J.A. 263). 
This, it is respectfully submitted, is entirely irrelevant. 
Is this Court prepared to say that when twenty-five cards 
are in question, the Board must prove each card individual- 
ly, but when four hundred cards are in question, the 
quantum of proof is less stringent? The Board’s present 
practice is to require individualized proof, exactly what it 
claims is not required here.’® 


10 See, Henry Colder Co., Nos. 30-CA-124 and 167, 30-CB-29, 
pending before Trial Examiner upon remand by NLRB order dated 
June 20, 1966. 
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It is an anomaly, it is submitted, that Board processes 
and policies are geared to ‘‘laboratory conditions’ for 
holding an election, but when a union is given bargaining 
rights on the basis of cards, the criterion of sanctity is 
so insubstantial, for, in the world of reality: 


“c |.. there is a vast difference between such a choice 
registered as a result of a secret ballot, and such a 
choice established by the introduction into evidence of 
signed ecards, collected at the behest of the Union 
organizer.’? NLRB v. Hannaford Bros., supra. 
Accordingly, if the Board seeks to bring a union into the 
same status as it would have following certification (es- 
pecially where the union has previously lost an election) 
by the unfair labor practice route rather than by an 
election, basic considerations of justice, fairness, regard 
for employees’ rights and the policy of Congress to 
provide by the Act a method for designation of bargaining 


representatives of the employees’ ‘‘own choosing’’*—all 
demand extreme care, scrutiny and a high standard of 
proof in such cases. To hold otherwise, it is submitted, 
would encourage trickery in obtaining cards and imperil 
the high purposes and aims of Congress in enactment of 
the Act. 


General Counsel’s (perhaps) tacit admission that proof 
of the authenticity of the cards was insufficient (G.C. 
Brief, p. 25) is not adequately answered by saying that 
it was ‘‘fair, reasonable and desirable.’’ Efficiency and 


11 Hollywood Ceramics Co., 140 NLRB 221 (1962) ; General 
Shoe Corp., 77 NLRB 124 (1948). 


2 Act, §1. 
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ease are not the standards of due process. Congress has 
set the rule of §10(b) of the Act. The Board is attempting 
to equate the card to the ballot in the face of unrebutted 
testimony that the employees thought the cards were only 
to ‘‘show interest’’ for a Board election (J.A. 116, 123), 
and this understanding was consistent with the legend, in 
writing, on the face of the card. Supra, p. 25. With the 
record in that state, it is submitted that if the cards could 
be used at all (which Respondent does not concede), it 
was incumbent upon the Board in order to carry its burden 
of proof to produce a majority of signers to prove majority 
status. A writing standing alone does not of itself con- 
stitute evidence. It must be accompanied by proof estab- 
lishing its authenticity and that it was executed by the 
party by whom it purports to be. See Am. Jur. (Evid.) 
$922, pp. 776-777; Toho Bussan Kaisha, Ltd. v. American 
Pres. Lines, Ltd., 265 F.2d 418, 422 (CA-2, 1959) ; Summers 
v. McDermott, 138 F.2d 338 (CA-3, 1943); International 


Aircraft Trading Co., Inc. v. U. S., 75 F.Supp. 261, 262 
(Ct. Cl., 1947) ; cf., Olender v. U. S., 210 F.2d 795, 801-805 
(CA-9, 1954) (‘‘official government documents’’ exception 
limited to those actually ‘‘official’’?). Wigmore, cited by 
the Board (J.A. 263) and General Counsel (G.C. Brief, 
pp. 23, 25)'* states unequivocally: 


“‘The general principle has been enforced that a writ- 
ing purporting to be of a certain authorship cannot 
go to the jury as possibly genuine merely on the 
strength of this purport; there must be some evidence 
of the genuineness (or execution) of it.’? Wigmore, 
Evidence $2130 (3rd ed., 1940). 


13 Wigmore, [bid, at §2132, is referring to “destruction or sup- 
pression” of the questioned document by the opponent. Obviously, 
Respondent did neither, and therefore did not commit an act that 
is “sometimes” deemed an extra-judicial admission. 
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The Board has not followed its statutory duty to abide 
by the rules of evidence applied in United States District 
courts. Accordingly, it has acted without its jurisdiction 
and thereby denied Respondent the due process of law 
guaranteed by the Fifth Amendment to the Constitution 
of the United States. 


3. A Bargaining Order Frustrates the Employees’ Statu- 
tory Right to Join or Refrain from Joining the Union 
and, thus, Does Not Effectuate the Policies of the Act, 
in the Absence of Substantiated Findings of Coercive 
Threats, Discriminatory Discharges, or Unlawful Re- 
fusals of Recognition 


There is no question but that the Board is here seeking 
enforcement of an order fashioned to remedy a violation 
of only §8(a)(1) of the Act (G.C. Brief, p. 20). Under 
these circumstances, it is submitted that the principles 
set forth in NLRB v. Flomatic Corporation, 347 F.2d 74 
(CA-2, 1965) are controlling. The Court there decided that 
a bargaining order remedy for violations of $8(a) (1) is 
only justified when the violations are ‘‘flagrant’’ and stem 
from an ‘aggressive or planned campaign aimed at dis- 
sipating union strength by resort to threats, discharges, 
or refusals of recognition.’ NLRB v. Flomatic Corpora- 
tion, supra, p. 78. This decision is based upon the Court’s 
concern of the effect a bargaining order has on employees’ 
elective right to join or refrain from joining a union set 
forth in §7 and implemented by §9(c) (1) of the Act, pro- 
viding for representation elections by secret ballot. Thus, 
Judge Anderson, speaking for the Court, stated as follows: 


“‘Since a bargaining order dispenses with the necessity 
of a prior secret election, there is a possibility that 
the imposition of such an order may unnecessarily 
undermine the freedom of choice that Congress wanted 


to guarantee to the employees, and thus frustrate 

rather than effectuate the policies of the <Act.’’ (at 

p. 78) 
The Court stressed the principle, recognized by the Board, 
that the use of authorization cards is an unreliable method 
of determining majority status of a union and that a 
secret election is a more accurate reflection of the em- 
ployees’ true desires. Notwithstanding, the Second Circuit 
Appeals Court concluded that the Board may in certain 
cases ‘‘base a bargaining order as restorative of the status 
quo on card majorities’? (supra, p. 78). Judge Anderson 
provides a yardstick for measuring when the remedy may 
be used: 


‘‘Such card majorities must by necessity be deemed 
evidence of the status quo ante where the employer’s 
conduct has been so flagrantly hostile to the organizing 
efforts of the union that a secret election has un- 
doubtedly been corrupted as a result of the employer’s 
militant opposition.’’ (supra, p. 78) 

It is submitted that the situation in the instant case 
does not measure up to this yardstick and, in fact, is less 
flagrant than that considered by the Court in Flomatic, 
supra, where there the employer made a direct appeal 
to the employees to repudiate the union by promising 
improved benefits and inviting the employees to deal di- 
rectly with the employer.™ 


14 The cases relied upon by the General Counsel in his brief for 
the proposition that courts have sustained the requested remedy 
are distinguishable, as these cases involve unlawful conduct which 
would satisfy the Flomatic test. Thus, Int’l. Union, United Auto- 
mobile Workers v. NLRB (Aero Corp.), supra, involved threats 
of layoff and direct grants of benefits; Local No. 152, Teamsters 
v. NLRB, 343 F.2d 307 (CA, DC, 1965), involved unlawful in- 
terrogation and threats of reprisal as well as a discriminatory dis- 
charge; NLRB v. Delight Bakery, Inc., 353 F.2d 344 (CA-6, 1965), 


28 


The Board’s disagreement with its own Trial Examiner 
on the purport and effect of the conduct engaged in by 
Respondent compels the conclusion that these facts do 
not present a flagrant violation of the Act. See, NLRB v. 
Flomatic, supra, p. 78. Thus, the Trial Examiner concluded 
that the announcement of the insurance plan did not violate 
§8(a) (1) ; that the grievance meetings held on April 22 and 
30, 1963, were lawful because they were consistent with 
past policy, the matters settled were too trivial and there 
was no showing of union animus; that there was insufficient 
evidence to prove that make-work activities were engaged 
in by the Respondent; that Respondent’s speech prior to 
the election was neither coercive nor otherwise calculated 
to influence the outcome of the election; and that the post- 
election bonus did not violate the ‘Act since it was granted 
in a manner consistent with established Company policy. 
It is submitted that if an individual who has personally 


SA ae a oe are 
involved unlawful interrogation and polling of employees and the 
grant of benefits; Piasecki Aircraft Corp. v. NLRB, 280 F.2d 575 
(CA-3, 1960), involved a discriminatory refusal to hire union em- 
ployees ; Editorial “El Imparcial,” Inc. v. NLRB, 278 F.2d 184 
(CA-1, 1960), involved a discriminatory discharge of strikers; 
Summit Mining Corp. v. NLRB, 260 F.2d 894 (CA-3, 1958), 
involved a discriminatory discharge of employees; NLRB v. Calda- 
rera, d/b/a Falstaff Distributing Co., 209 F.2d 265 (CA-8, 1954), 
involved unlawful interrogation, threats of reprisal, promises of bene- 
fits, and unlawful discriminatory discharges; and D. H. Holmes 
Co., Ltd. v. NLRB, 179 F, 2d 876 (CA-5, 1950), involved unlawful 
wage increases during an organizational campaign, unlawful inter- 
rogation, and threats of reprisal. It is noted that all of these cases, 
with the exception of Aero Corp., supra, and Delight Bakery, supra, 
were cited by the Second Circuit in Flomatic, supra, as cases il- 
lustrating “glaring violations” which justified a bargaining order 
remedy (NLRB v. Flomatic Corporation, supra, p. 79). It is 
further noted that in Delight Bakery, supra, the employer was spe- 
cifically found not to have a basis for a good faith doubt. 
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lived with the facts can conclude that no unlawful conduct 
occurred, then it must follow that any violations subse- 
quently found from the same facts are not ‘‘flagrant,’”’ 
“‘glaring,’? or ‘‘aggravated’”’ violations of the Act. A 
contrary conclusion would profane justice. 


It is further submitted that enforcement of the requested 
bargaining order remedy, under the circumstances as they 
exist in this case, would frustrate the employees’ guaran- 
teed right to refrain from joining the union. Thus, the 
authorization cards upon which the Board would prove 
majority status could not have been used for that purpose, 
since the Union promised the employees that the cards 
would not be used to establish bargaining status without 
an election. This promise was not only contained on the 
card itself (G.C. Ex. M—not printed), but was further 
made known to the employees by the union handbills 
(Resp. Ex. C—not printed). This fact alone compels the 
conclusion that use of these cards is totally unreliable 
and not an accurate reflection of the employees’ true 
desires. This conclusion is even more justifiable where, 
as here, the unit is in excess of 700 employees and the 
whirlwind organizational campaign was conducted in a 
period of two weeks. Also of significance is the fact that 
on four previous occasions the employees in this unit, after 
executing sufficient authorization cards to raise a question 
of representation, rejected union representation (Resp. Es. 
L, M, N, O—not printed). The cards should not be used 
to establish majority status because the circumstances here 
do not convincingly prove or even indicate that they un- 
doubtedly represent the free choice by the employees. 
Moreover, even if this Court should happen to conclude 
that the conduct engaged in by Respondent was glaringly 
unlawful, the requested order would frustrate the policies 
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of the Act, whereas a secret ballot election conducted 
subsequent to the posting of an appropriate notice to 
employees would effectuate the policies of the Act. 


4. The Union’s Request for an Additional Remedy Should 
be Denied 


Respondent adopts in toto the General Counsel’s position 
and arguments as to the Union’s request for an additional 
remedy. The additional comments set forth hereinafter 
are made in addition thereto. 


The basic test of Board power under its authority to 
effectuate the policies of the Act by affirmative action has 
been stated as follows: 


‘We think that this authority to order affirmative 
action does not go so far as to confer a punitive 
jurisdiction enabling the Board to inflict upon the 
employer any penalty it may choose because he is 


engaged in unfair labor practices, even though the 
Board be of the opinion that the policies of the Act 
might be effectuated by such an order. 


“The power to command affirmative action is remedial, 
not punitive, and is to be exercised in aid of the Board’s 
authority to restrain violations and as a means where 
those consequences are of a kind to thwart the purposes 
of the :Act.’? Consolidated Edison Co. v. NLRB, 305 
U.S. 197, 235-236, 59 S.Ct. 206, 210-220 (1938). 
Thus, two tests are established for affirmative orders: 
(1) they must be ‘‘in aid’’ of the restraining order, and 
(2) they must be a means of removing or avoiding the 
consequences of violation where the consequences thwart 
the purposes of the Act. The power of the Board to order 
affirmative relief ‘‘is merely incidental to the primary pur- 
pose of Congress to stop and to prevent unfair labor 
practices.”’ Int’l. Union, UAW v. Russell, 356 U.S. 634, 642- 
643, 78 S.Ct. 932, 937-938 (1958). 
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It is submitted that the Union’s requested remedy for 
damages in an amount the employees would have achieved 
had bargaining occurred is punitive. It is an effort to 
establish by Court decree a grant of a general wage in- 
crease to which nobody has agreed. As a result, the rem- 
edy requested by the Union is contrary to the principles 
of law and statute providing that an employer is not 
required to make concessions in collective bargaining. See, 
NIRB v. American National Insurance Co., 343 U.S. 395, 
72 S.Ct. 824, 829 (1952); Adler Metal Products Corp., 79 
NLRB 219 (1948); Section 8(d). 


CONCLUSION 


For the reasons set forth above, it is respectfully sub- 
mitted that the Petition for Review and the Petition for 
Enforcement should be denied. 


Respectfully submitted, 


Wauter §. Davis 
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QUESTION PRESENTED 


In the opinion of the appellee, the following question is 
presented: 


1) Did the trial judge abuse his discretion in denying 
appellant’s motion to withdraw his plea of guilty, when he 
determined that no showing of manifest injustice had been 
made? 


INDEX 


Counterstatement of the case 
The Plea of Guilty 


The hearing on appellant’s motion to withdraw his plea 
of guilty 


Statutes and rules involved 
Summary of argument 
Argument: 


The District Court properly denied appellant’s motion 
to withdraw his plea of guilty 


A. Appellant’s guilty plea was entered voluntarily 
and intelligently 


B. The trial court did not abuse its discretion in 
deciding manifest injustice did not appear and 
therefore that appellant would not be permitted 
to withdraw his plea of guilty 
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UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


An indictment filed on November 18, 1963, charged 
Melvin B. Bishop with assault with a dangerous weapon.* 
On February 6, 1964, appellant appeared before Judge 
Holtzoff, withdrew his plea of not guilty entered Novem- 
ber 22, 1968, and pleaded guilty. By judgment and com- 
mitment filed April 8, 1964, appellant was sentenced to 
a term of from two years and four months to seven years 
imprisonment. On May 22, 1964, appellant filed in this 


1 22 D.C.C. § 502. 


(1) 
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Court a petition for a “Writ of Error Coram Nobis” in 
the nature of a motion to withdraw his plea of guilty. 
Pursuant to the June 11, 1964, order of this Court the 
petition was heard on October 23, 1964, before Judge 
Holtzoff and denied. This appeal followed. 


The Plea of Guilty 


On February 6, 1964, appellant appeared before Judge 
Holtzoff and pleaded guilty to assault with a dangerous 
weapon. The following colloquy occurred: 


MR. LAUGHLIN: Your Honor, in this case the 
defendant desires to withdraw his plea of not guilty 
and enter a plea of guilty. I want to say to Your 
Honor that I have conferred with him a number of 
times. He fully understands the situation. I have 
gone over it with him. I have talked to other people. 
And in view of all the circumstances he wants now 
to admit his guilt and so state to Your Honor and 
the interrogation will show Your Honor it is entirely 
voluntary on his part. 

THE COURT: You have apprised the defendant 
of his rights, of course? 

MR. LAUGHLIN: Yes, Your Honor, very care- 
fully. 

THE COURT: Melvin Burton Bishop, you have 
heard your counsel’s statement, have you not? 

DEFENDANT BISHOP: Yes, I have, sir. 

THE COURT: Your counsel states that you de- 
sire to plead guilty to the indictment, is that correct? 

DEFENDANT BISHOP: Yes, sir. 

THE COURT: You understand, of course, that 
you don’t have to plead guilty, you are entitled to be 
tried by a jury; you understand that? 

DEFENDANT BISHOP: Yes, Your Honor, I do. 

THE COURT: But you also must understand 
that if you plead guilty that is final, you can’t after- 
wards change your mind; you understand that? 

DEFENDANT BISHOP: Yes, sir, I do. 

THE COURT: Now the charge against you is 
that you assaulted Marsha L. Cox with a caustic 
acid. Did you do this? 
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DEFENDANT BISHOP: Yes, sir. 

THE COURT: Very well, the Court will accept 
the plea. 

THE DEPUTY CLERK: Melvin Burton Bishop, 
in Criminal Case No. 1077-63 in which you are 
charged with assault with a dangerous weapon, do 
you wish to withdraw your plea of not guilty here- 
tofore entered and enter a plea of guilty? 

DEFENDANT BISHOP: Yes, I do. 

THE COURT: The matter will be referred to 
the probation officer for the usual presentence inves- 
tigation (P. 1-2). 


The hearing on appellant’s motion to withdraw 
his plea of guilty 


On October 23, 1964, appellant’s petition for “Writ 
of Error Coram Nobis” in the nature of a motion to 
withdraw appellant’s plea of guilty was heard before 
Judge Holtzoff. The court directed the hearing to appel- 
lant’s allegation that his counsel, Mr. Laughlin, had told 


him that he had arranged with the prosecutor to insure 
that he would get probation if he pleaded guilty (H. 9). 

Appellant, represented by new counsel, testified that 
on the day he pleaded guilty he was told by Mr. Laughlin 
that Mr. Laughlin had talked to the prosecutor and had 
made “arrangements” to have the trial before Judge 
Holtzoff, and that Judge Holtzoff would grant appellant 
probation if he would plead guilty and would agree to 
help pay the victim’s hospital expenses. Appellant stated 
that he was reluctant at first, but later agreed to “go 
along” under the above conditions because he was not 
anxious to appear in court in public with a girl he had 
known so well. Subsequently he called Mr. Laughlin at 
his office requesting a postponement of a week, as he 
needed time in which to think. Mr. Laughlin told him 


2 There are two transcripts in the record on appeal as well as 
appellant’s brief, designated as follows: P. (plea proceedings before 
Judge Holtzoff on February 6, 1964); H. (hearing before Judge 
Holtzoff on October 23, 1964, on appellant’s motion to withdraw his 
plea of guilty); Br. (appellant’s brief). 
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that they could not do this because he had already prom- 
ised the prosecutor and they might not be able to appear 
before Judge Holtzoff. Appellant “let it go at that.” Ap- 
pellant stated that he then appeared in court and that 
but for these representations of his counsel he would not 
have entered his plea of guilty (H. 18-16). However, he 
had expected probation anyway, even if he had gone to 
trial (H. 18). 

Mr. Caputy then testified for the Government. He 
stated that he was the Assistant United States Attorney 
assigned to try appellant’s case. He had talked to Mr. 
Laughlin, and had informed him of the information which 
the Government possessed concerning the offense. Mr. 
Caputy had no knowledge prior to the scheduled trial 
date that appellant intended to plead guilty. He never 
told Mr. Laughlin that he would arrange for appellant to 
receive probation, nor did he arrange with Mr. Laughlin 
to have the matter set before a particular judge (H. 
21-24). 

Mr. Laughlin testified that he had informed appellant 
that he did not mind trying cases, but that appellant 
should consider that if they went to trial appellant would 
undoubtedly receive the maximum sentence because he 
could see no mitigating circumstances. If he pleaded 
guilty, however, some judges had different views on 
crimes of violence and appellant would undoubtedly re- 
ceive a lesser sentence. Mr. Laughlin informed appellant 
that he could not control before whom the case would 
be heard or whether appellant would get probation. He 
related to appellant a similar case some years earlier in 
which a defendant had received probation (H. 28-29). 
No promise was made to appellant. Mr. Laughlin never 
told him that he had seen Judge Holtzoff. On the date of 
trial appellant told Mr. Laughlin that he did not want 
to go to trial (H. 29). Appellant never complained that 
there was any undue influence or that any pressure was 
exerted upon him. Even at the time of sentence he made 
no complaint. Mr. Laughlin never told him that he had 
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made a “deal” with Mr. Caputy, or with Judge Holtzoff, 
or ever tried to induce or coerce appellant. What appel- 
lant did was his free and voluntary act (H. 30-31). 

The court found as a fact that Mr. Laughlin had never 
made the alleged representation to appellant and denied 
appellant’s motion (H. 42, 45). 


STATUTES AND RULES INVOLVED 


Title 28 U.S.C. § 2255 provides, in pertinent part 


Federal custody remedies on motion attacking sen- 
tence.—A prisoner in custody under sentence of a 
court established by Act of Congress claiming the 
right to be released upon the ground that the sen- 
tence was imposed in violation of the Constitution 
or laws of the United States, or that the court was 
without jurisdiction to impose such sentence, or that 
the sentence was in excess of the maximum author- 
ized by law, or is otherwise subject to collateral 
attack, may move the court which imposed the sen- 
tence to vacate, set aside or correct the sentence. 

A motion for such relief may be made at any time. 

Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled to 
no relief, the court shall cause notice thereof to be 
served upon the United States Attorney, grant a 
prompt hearing thereon, determine the issues and 
make findings of fact and conclusions of law with 
respect thereto. If the court finds that the judgment 
was rendered without jurisdiction, or that the sen- 
tence imposed was not authorized by law or other- 
wise open to collateral attack, or that there has been 
such a denial or infringement of the constitutional 
rights of the prisoner as to render the judgment 
vulnerable to collateral attack, the court shall vacate 
and set the judgment aside and shall discharge the 
prisoner or resentence him or grant a new trial or 
correct the sentence as may appear appropriate. 

A court may entertain and determine such motion 
without requiring the production of the prisoner at 
the hearing. 
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The sentencing court shall not be required to en- 
tertain a second or successive motion for similar re- 
lief on behalf of the same prisoner. 

An appeal may be taken to the court of appeals 
from the order entered on the motion as from a final 
judgment on application for a writ of habeas corpus. 

An application for a writ of habeas corpus in 
behalf of a prisoner who is authorized to apply for 
relief by motion pursuant to this section, shall not 
be entertained if it appears that the applicant has 
failed to apply for relief, by motion, to the court 
which sentenced him, or that such court has denied 
him relief, unless it also appears that the remedy 
by motion is inadequate or ineffective to test the 
legality of his detention. 


Title 22, District of Columbia Code, Section 502, pro- 
vides: 


Every person convicted of an assault with intent 
to commit mayhem, or of an assault with a dangerous 
weapon, shall be sentenced to imprisonment for not 
more than ten years. 


Rule 11, Federal Rules of Criminal Procedure, pro- 
vides: 


A defendant may plead not guilty, guilty or, with 
the consent of the court, nolo contendere. The court 
may refuse to accept a plea of guilty, and shall not 
accept the plea without first determining that the 
plea is made voluntarily with understanding of the 
nature of the charge. If a defendant refuses to plead 
or if the court refuses to accept a plea of guilty or 
if a defendant corporation fails to appear, the court 
shall enter a plea of not guilty. 


Rule 32(d), Federal Rules of Criminal Procedure, pro- 
vides: 

Withdrawal of Plea of Guilty. A motion to with- 

draw a plea of guilty or of nolo contendere may be 


made only before sentence is imposed or imposition 
of sentence is suspended; but to correct manifest in- 
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justice the court after sentence may set aside the 
judgment of conviction and permit the defendant to 
withdraw his plea. 


SUMMARY OF ARGUMENT 


Appellant’s plea of guilty was understandingly and 
voluntarily entered, in accordance with Rule 11, F. R. 
Crim. P. Represented by retained counsel, appellant was 
apprised of his right to a jury trial and that he need 
not plead guilty. It is not the duty of the sentencing 
judge to inform appellant of all possible ramifications of 
his plea of guilty. It is sufficient that he knowingly and 
willingly pleads guilty. 

A motion to withdraw a plea of guilty is addressed to 
the sound discretion of the trial court, and denial of such 
a motion is reviewable on appeal only upon a showing of 
abuse of that discretion. Appellant does not make a 
sufficient showing to warrant reversal. Assuming the 
correctness of appellant’s allegation that he relied on a 
promise by counsel of probation, mere disappointment of 
an expectation of great leniency does not vitiate a plea. 
Counsel’s statements to appellant were reasonable, and 
even if in part deemed erroneous, manifest injustice did 
not result from a plea of guilty following such advise. 
There must be a valid reason other than a desire to put 
the government to its proof, or disappointment over sen- 
tence, for the District Court to be required to set aside 
a guilty plea. 

The District Court directed the inquiry to the essen- 
tial question of whether counsel had made the alleged 
promise to appellant. Represented by new counsel, ap- 
pellant was afforded an opportunity to testify and pro- 
duce evidence in support of his claim. 
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ARGUMENT 


I. The District Court properly denied appellant’s mo- 
tion to withdraw his plea of guilty. 


(H. 3-46, P. 1-2) 


A. Appellant’s guilty plea was entered voluntarily 
and intelligently 


On February 6, 1964, appellant appeared before the 
court with retained counsel and entered a plea of guilty. 
Appellant acknowledged that he had heard counsel state 
that appellant fully understood the situation and that 
his admission of guilt was made voluntarily, as question- 
ing would disclose. In response to interrogation by the 
court appellant further acknowledged that he understood 
that he was entitled to a jury trial and did not have to 
plead guilty, that once he pleaded guilty he could not 
change his mind, and that he was charged with, and had 
committed, the act of assaulting Marsha L. Cox with a 
caustic acid (P. 1-2). 

In accordance with Rule 11, F. R. Crim. P., the court 
was obligated to determine that the plea was “made vol- 
untarily with understanding of the nature of the charge.” 
No formalized ritual is required of the court in making 
this determination. “A brief discussion with appellant 
regarding the nature of the charges may normally be 
the simplest and most direct means of ascertaining the 
state of his knowledge,” United States v. Swaggerty, 218 
F.2d 875, 879 (7th Cir.), cert. denied, 349 U.S. 959, 
(1955) citing United States v. Davis, 212 F.2d 264 267 
(7th Cir. 1954). The Government submits that the col- 
loquy detailed above, which occurred at the time appel- 
lant pleaded guilty, affords substantial basis for the con- 
clusion that the plea was tendered in conformity with 
Rule 11.° 


3 Appellant contends that he did not “understandingly” enter his 
plea of guilty (a) because he did not know that subsequent thereto 
he would not receive probation and that the court would state, at 
the hearing on his motion, that it did not grant probation in cases 
of this nature, and (b) because he did not know that the court, 
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B. The trial court did not abuse its discretion in 
deciding manifest injustice did not appear and 
therefore that appellant would not be permitted 
to withdraw his plea of guilty. 


A motion to withdraw a plea of guilty is addressed to 
the discretion of the court. When such a motion is filed 
after the imposition of sentence, as was appellant’s motion 
in this case, the only limitation on the exercise of that 
discretion is the provision of Rule 32(d), F.R. Crim. P., 
that “to correct manifest injustice” the court may permit 
the withdrawal of a plea. See Smith v. United States, 116 
U.S. App. D.C. 404, 324 F.2d 436 (1963), cert. denied, 
376 U.S. 957 (1964). The burden of proving manifest 
injustice is on the movant. Watts v. United States, 107 
U.S. App. D.C. 367, 278 F.2d 247 (1960). 

The essence of appellant’s contention is that manifest 
injustice follows from his allegation that his plea of guilty 
was proffered only after a promise by his retained counsel 
that counsel had made “arrangements” with the Govern- 
ment to insure that appellant would receive probation if 
he pleaded guilty before Judge Holtzoff.‘ Even assuming 
appellant’s allegation to be correct, “a mere disappointed 
expectation of great leniency does not vitiate a plea” 
Monroe v. Huff, 79 U.S. App. D.C. 246, 145 F.2d 249 
(1944). 


as he asserts, would read a letter from a Mrs. Cox, the victim’s 
mother. Neither of these contentions is relevant to the Rule 11 
requisite of “understanding” incident to a plea of guilty. Smith 
v. United States, 116 U.S. App. D.C. 404, 324 F.2d 486 (1963), cert. 
denied, 376 U.S. 957 (1964); Williams v. New York, 887 US. 
241 (1949). 


4 Appellant alleges that the court erred in failing to uncover at 
the time of his plea of guilty that it was offered because of an 
alleged promise by counsel. The case cited by appellant, Shelton v. 
United States, 242 F.2d 101 (5th Cir. 1957), involves a situation 
where a petitioner, who protested his innocence, pleaded guilty in 
reliance on a promise of an Assistant United States Attorney that 
he would receive a sentence of only one year. In this case there is 
no suggestion that an Assitant United States Attorney ever spoke to 
appellant, made any promise to him, or agreed to make any recom- 
mendation to the court as to punishment. 


The trial court made a finding of fact that Mr. Laugh- 
lin had never made the promise which appellant alleged 
(H. 42, 45). Mr. Laughlin testified that he had informed 
appellant of a similar case which had occurred some years 
earlier and in which a defendant had received probation. 
He also advised appellant that he would receive a lesser 
sentence if he pleaded guilty than if he was convicted 
after a trial. But he warned appellant that he had no 
control over sentencing and could not assure him of pro- 
bation (H. 28-31) Clearly this advice was not unreason- 
able. But even if, in part, it be deemed erroneous, “the 
rule is that manifest injustice does not result from a 
plea of guilty following erroneous advice of counsel as 
to the penalty which could be imposed.” Smith v. United 
States, supra at 408, 324 F.2d at 440; See Georges v. 
United States, 262 F.2d 426, 480 (5th Cir. 1959). 

Appellant has never asserted, and does not now assert, 
that he did not commit the act for which he was charged 
(Br. 6-7). Appellant fails to offer any reason other than 
a desire to have a trial to determine the facts which he 
volunteers. That is not sufficient to allow the withdrawal 
of the plea. Everett v. United States, —— U.S. App. 
D.C. ——, 336 F.2d 979 (1964). In the instant case, it 
is apparent that appellant’s motion is based on his dis- 
appointment in receiving a sentence rather than the pro- 
bation he anticipated. This does not state appropriate 
grounds to set aside his earlier voluntary and counseled 
confession in open court. See High v. United States, 110 
U.S. App. D.C. 25, 288 F.2d 427 cert denied, 366 U.S. 
923 (1961); United States v. Swaggerty, supra. 

Pursuant to this Court’s order of June 11, 1964, and in 
conformity with the essence of appellant’s motion, the 
District Court directed the inquiry to the question of 
whether counsel had made the alleged promise to appel- 
lant, and whether in consequence appellant had entered 
a plea of guilty.’ On this issue appellant, represented by 


5“Appellant hereby moves this Court for leave to withdraw his 
plea of guilty entered on or about February 7, 1964 through per- 
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counsel, was afforded an opportunity to testify and pro- 
duce evidence in support of his claim, as well as to cross- 
examine witnesses. Whatever else besides the alleged 
promise that counsel did or did not do in the preparation 
of the case prior to the plea of guilty could have had no 
bearing on whether or not the plea was knowingly and 
voluntarily proffered. Appellant has limited that issue by 
his assertion that he entered his plea only because of the 
alleged promise. Therefore, appellant’s attempt to re- 
construct the prior history of his relationship with counsel 
was irrelevant to the issue before the court. On the rele- 
vant issue appellant had full opportunity to present evi- 
dence in support of his claim. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip C. ACHESON, 
United States Attorney, 


FRANK Q. NEBEKER, 
VICTOR W. CaPUTY, 
PatRIcK H. CORCORAN, 
Assistant United States Attorneys. 


suasion of counsel, James J. Laughlin, on grounds that Judge 
Holtzoff would suspend the imposition of a modest sentence and 
place appellant on probation.” Motion for Leave to Petition for a 
Writ of Error Coram Nobis, May 22, 1964. 


TU. 8. GOVERNMENT PRINTING OFFICE, 1965 765243 634 


